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APPLICATION FEE (DUE AT TIME OF FILING OF APPLICATION)

APPLICANT fwro/M jm /@)M%uﬁ_ - es_d94 - 5@4

RESIDENTIAL: © $s000 coﬁti\mkcmz $150.00 - -

INT"‘RPRETATION $150.00 |
AREA x‘_ . o USE -
~ APPLICATION FOR VARIANCE FEE........... eeereaeenn s 50,00
. - * *
- ESCROW DEPOSIT FOR CONSULTANT FEES ................ s S0, 67 A ¢
DISBURSEMENTS:
STENOGRAPHER CHARGES: $4.50 PER PAGE
PRELIMINARY MEETING-PER PAGE %ot .. s 17. 00 g
2ND PRELIMINARY- PER PAGE .. {7 . i1, . .. $ 63.00 %
3RD PRELIMINARY- PERPAGE.... .......... $ B
PUBLIC HEARING - PERPAGE ................ s ¢
PUBLIC HEARING (CONT'D) PERPAGE........... s g i
TOTAL......covvvuenns $Zl.ov.
ATTORNEY’S FEES: $35.00 PER MEEETING
PREL[M.MEEMG:......\3)}4/5!....... ....... $ oo
ZNDPREIIM oooov--o'.An-o'-vo oooooooooooooo oon$
3RD PRELIM. ........... e eenapafeseeeenen s__ | |
PUBLIC HEARING. .. ....eeennn.. (4le ﬂ ........ $ 35.0% §
PUBLIC HEARING (CONT'D) . 1o evnvreraeennnn s -
TOTAL....0.......0... $70.60
MISC. CHARGES: o
) - T _eseees teovseoevsoessses vy s '»
TOTAL.........couuees $;5(.00
. LESS ESCROW DEPOSIT ......5-
(ADDL. CHARGES DUE).........S

' REFUND DUE TO APPLICANT 5
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APPLICATION FEE (DUE AT ’I'IIVIE OF FILING OF APPLICATION)

,APPLICANT 3 : W - ' .. . -FILE# b”()
RESIDENTIAL: =~ $5000 COMMERCIAL: $150.00
| INTERPRETATION $150.00 |
AREA Z , USE
APPLICATION FOR VARIANCE FEE .+« v v v vnnnenneeenennns § 50.00
% ) ’ *
ESCROW DEPOSIT FOR CONSULTANT FEES................. s _J0V, 80 70
DISBURSEMENTS:
STENOGRAPHER CHARGES: $4.50 PER PAGE
PRELIMINARY MEETING-PER PAGE [/ .Zz g 41(9@
2ND PRELIMINARY- PER PAGE ... /21 {1/ é() -J s A_/? ,5_“0
3RD PRELIMINARY- PER PAGE . / S’/ Ql:C...
PUBLIC HEARING - PERPAGE . ...\ leueennn.. s
PUBLIC HEARING (CONT'D) PERPAGE ... ... s
TOTAL........ . 5 §5.50
ATTORNEY’S FEES: $35.00 PER MEEETING
PRELIM. MEETING: . ... Vi //3 .............. $ 25,90
2ND PRELIM.......... Lol deol D0 $35 00
3RD PRELIM............. yafer............. $_35.50
PUBLIC HEARING. « « « v v v e iveeeennneeeennnnnnn $
PUBLIC HEARING (CONT™D) .. v eennnrvnennsn $
TOTAL.......000vnns $ /05, 60
MISC. CHARGES:
e s
TOTAL................$/90.50
LESS ESCROW DEPOSIT . . .. .. $.200.00
(ADDL. CHARGES DUE) ....... s

REFUNDDUETOAPPLICANT sm /09 50




R R N R "%Q
ALL PHASE STRUCTURE CORP. L 4019 ~
- - P.0O.BOX16 . © , :
SALISBURY MILLS, NY 125;’7 :
Y . (845) 497- 3856
(

29.1/213
> T e zprpe
= alf o
' the' erder li/

" Jown_af Ak’w Mnom_ 18] 3o

- 4
s l){-”ms o=
CFLEETBANK . P '
) AINSTREET ~ ~ . - T ¢
" WASHINGTONVILLE, NY ~ o
,_Z8A 00-60 A

*00L0 qul' 10243000190 ql-_ eke 0a g7

b

'ALL PHASE STRUCTURE CORP.

| 4020 Q
. P.O.BOX 16 -
SALISBURY MILLS, NY 125 77
(845) 497-3856 |
G,
Pt fo

29-1/213
T D JJLIAQ‘__,
: the 41(/(1 (

{ ]mwn ot NQ(’Q U‘r\OSO*L 1§30 &= |
i /)l'//ars B
FLEET BANK
WA ST /Wj \J\
Fer 26/4 0D ‘éﬁﬁ . 7 L / w
*004L0 EDuf ;0213000178 9L EB ¢ 0Beren

o «;,’-}M
e v,\,s:«,’r"'v”""f‘”&:'\“ AR



TOWN OF NEW WINDSOR
~ TOWN HALL, 555 UNION AVENUE
NEW WINDSOR, NEW YORK 12553

cSZgSDM'etSA" ....... Q(e '\" ..... e.Z F'-R ..... oo, — “
 Wa mz\#mmah, ‘nL/ }o‘f?% | -

CLAIMED "ALLOWED =,

AR i N




NEW WINDSOR ZONING BOARD OF APPEALS © 56-1-24

X .
o - o MEMORANDUM OF
In the Matter of the Application of DECISION DENYING
’ . o - AREA VARIANCE
. GARGIULO/LYONS
#00-60A.
-X

- WHEREAS, MICHAEL GARGIULO, owner, 7705 Sixth Avenue, Brooklyn,
N. Y. 11209, and TIMOTHY LYONS, prospective purchaser, 25 South Street,
Washingtonville, N. Y. 10992, have made application before the Zoning Board of
Appeals for 11,975 sq. ft. lot area variance to permit construction of a smgle-farmly
residence on Toleman Road in an R-3 zone; and

WHEREAS, a public hearing was held on the 9™ day of Apnl 2001 and
continued on the 24th day of May, 2001 before the Zoning Board of Appeals at the Town
Hall, New Windsor, New York' and

WHEREAS Appllcant Timothy Lyons, appeared with Damel J. Bloom, Esq for
this Application; and

WHEREAS, there were 6 spectators appearing at the April 9, 2001 public
hearing; none appearing for the continuation of the hearing on May 24, 2001; and

WHEREAS, the majority of the spectators appearing on December 11, 2000
spoke in opposition to the Application; and - '

WHEREAS, a decision was made by the Zoning Board of Appeals on the date of
the continued public hearing denying the application; and

'WHEREAS, the Zoning Board of Appeals of the Town of New Windsor sets
forth the following findings in this matter here memorialized in furtherance of its
previously made decision in this matter:

‘1. The notice of public hearing was duly sent to residents and businesses as
prescribed by law and in The Sentinel, also as required by law.

2. The ev1dence presented by the Applicant showed that:

(a) The property is an ummproved lot ina nelgth’hood of one and two- fam1ly
" homes. :

(b) The Applicant pi'opdses to construct a'o'ne-fami'ly home on the lot.



(¢) The one-family home, if allowed, would be constructed so that it would
meet all requirements of the Zoning Local except that of lot area.

, | (d) The lot area of the lot is substantially less of that allowed by the Town of
New Windsor Zoning Local Law.

~ (e) The property is situated so that access to the property is by a public road
which must pass through a narrow railroad tunnel. -

(f) This property was the subject of previous applications made under file #91-
24 and #01-60. :
(g) Dimensions of the lot and its location have not changed since either
Application. '

(h) The instant Applicant has proposed building a house somewhat smaller than that
of the earlier Applicant.

(i) Applications #91-24 and #01-60 were for lot area variances and did not request
any other variances.

() The railroad tunnel on the public road abutting this premises is so narrow that it
will only allow the passage of one motor vehicle at a time and will not
accommodate two motor vehicles passing in opposite directions at the same time.

(k) The lot is not served by either municipal sewer or water.

() The available lot area of the lot which is the subject of this Application is
significantly less than that required by the Town Code.

(m)The Applicant submitted evidence from Richard Dekay, L.S. that the parcel in
question has had the same dimensions and has the same since before 1900.

(n) There is no direct evidence of the present owner (Gargiulo's) intent when
purchasing the property. The comments of Applicant Lyon's attorney appear to be
of a speculative nature with regard to Mr. Gargiulo's intent.

(o) The Applicant Lyons has tried but has been unable to purchase any additional
contiguous land to make this lot conforming as to area.

(p) Applicant Lyons now argues that because the lot existed prior to Zoning it is a pre-
existing, non-conforming use and under the laws of the State of New York,
building on it should be permitted.

WHEREAS, The Zoning Board of Appeals of the Town of New Windsor makes the
following conclusions of law here memorialized in furtherance of its previously made decision in

this matter:



4.

. The requested variance will not produce an undesirable change in the character of the

neighborhood but will create a detriment to nearby properties because of the safety
hazard.

‘Development of this personal property will increase the traffic on the adjacent
roadway which cannot accommodate additional usage due to the presence of a
railroad tunnel constricting the property.

There is no other feasible method available to the Applicant which can produce the
benefits sought.

The variance requested is substantial in relation to the Town regulations and is not

warranted for the reasons listed above.

5.

The requested variance will have an adverse effect or impact on the physical or

environmental conditions in the neighborhood or zoning district.

6. The difficulty the Applicant faces in conforming to the bulk regulations is self-created

and should not be allowed.
7. The benefit to the Applicant, if the requested variance is granted, does not outweigh
the detriment to the health, safety and welfare of the neighborhood or community.
8. The requested variance is not appropriate.
9. The interests of justice will not be served by allowing the granting of the requested
area variance, :
10. Under Section 48-26(E) there are 8 restrictions listed on the use of property as a pre-

11.

12.

existing, non-conforming lot of record. Since this lot does not have central sewer and
water as required by (II) this Board finds that it does not enjoy the status of a pre-
existing, non-conforming lot under the New Windsor Town Code.

The Zoning Board of Appeals does not reach the questions of whether this lot meets
the other 7 criteria listed under Subsection (II) since its failure to meet Subsection (II)
renders these questions moot.

The Applicant Lyons, through his attorney, has raised a question of the
unconstitutionality of the New Windsor statute but the Zoning Board of Appeals
presumes, as it must, that that statute is constitutional until a court of competent
jurisdiction overrules otherwise.

NOW, THEREFORE, BE IT



RESOLVED that the Zomng Board of Appeals of the Town of New Wmdsor DENY a
request for a 11,975 sq. ft. lot area variance to allow construction of a single-family residence in
an R-3 zone, as sought by the Applicant in accordance with plans filed with the Building
Inspector and presented at the public hearing.

BE IT FURTHER
. RESOLVED, that the Secretary of the Zonmg Board of Appeals of the Town of New
Windsor transmit a copy of this decision to the Town Clerk, Town Planning Board and

Applicant.

Dated: July 9, 2001.




NEW WINDSOR ZONING BOARD OF APPEALS 56-1-24

X
MEMORANDUM OF
In the Matter of the Application of DECISION DENYING
, AREA VARIANCE
GARGIULO/LYONS :
#00-60.
X

WHEREAS, MICHAEL GARGIULO, owner, 7705 Sixth Avenue,
Brooklyn, N. Y. 11209, and TIMOTHY LYONS, prospective purchaser, 25 South
Street, Washingtonville, N. Y. 10992, have made application before the Zoning
Board of Appeals for 11,975 sq. ft. lot area variance to permit construction of a
single-family residence on Toleman Road in an R-3 zone; and

WHEREAS, a public hearing was held on the 11™ day of December,
2000 and continued on the 8th day of January, 2001 before the Zoning Board of
Appeals at the Town Hall, New Windsor, New York; and

WHEREAS, Applicant, Timothy Lyons, appeared with Daniel J. Bloom,
Esq. for this Application; and

WHEREAS, there were 11 spectators appearing at the December 11,
2000 public hearing; none appearing for the continuation of the hearing on
January 8 2001; and

WHEREAS, the majority of the spectators appearing on December 11,
2000 spoke in opposition to the Application; and

WHEREAS, a decision was made by the Zoning Board of Appeals on the
date of the continued public hearing denying the application; and

WHEREAS, the Zoning Board of Appeals of the Town of New Windsor
sets forth the following findings in this matter here memorialized in furtherance
of its previously made decision in this matter:

1. The notice of public hearing was duly sent to residents and businesses
as prescribed by law and in The Sentinel, also as required by law.

2. The evidence presented by the Applicant showed that:

(a) The property is a residential property consisting of a one-family
home located in a neighborhood containing two-family homes.



(b) The property meets all zoning requirements except that of lot area
which is substantially less of that allowed by the Zoning Local Law.

(c) The property is situated so that access to the property is by a
public road which must, however, pass through a narrow railroad tunnel.

(d) This property was the subject of a previous application made

under file #91-24.
(e) Circumstances of the lot and its location have not changed since the

original
Application.

(f) The instant Applicant has proposed building a house somewhat smaller
than that of the earlier Applicant, but the earlier application was for a lot
area variance and did not require any other area variances.

(g) Both the earlier Application and this Application, the use was and is a
permitted one and the Applicant seeks only an area variance for the area
of the lot.

(h) The railroad tunnel on the public road abutting this premises is so narrow
that it will only allow the passage of one motor vehicle at a time and will
not accommodate two motor vehicles passing in opposite directions at the
same time.

(i) The lot is not served by either municipal sewer or water.

() The available lot area of the lot which is the subject of this Application is
significantly less than that required by the Town Code.

WHEREAS, The Zoning Board of Appeals of the Town of New Windsor makes
the following conclusions of law here memorialized in furtherance of its previously made

decision in this matter:

1. The requested variance will produce an undesirable change in the character
of the neighborhood and will create a detriment to nearby properties.

2. Development of this personal property will increase the traffic on the adjacent
roadway which cannot accommodate additional usage due to the presence of
a railroad tunnel constricting the property. ’

3. There is no other feasible method available to the Apphcant WhICh can
produce the benefits sought.



4. The vanance requested is substantnal in relatlon to the Town regulatlons and
is not warranted for the reasons listed above

5. The requested variance wrll have an adverse effect or impact on the physrcal 7
_or envrronmental conditions in the nerghborhood or zoning district. r '

6. The difﬁculty the Applicant faces in conforming to the bulk reg'ulations.is self-
- created and should not be aliowed.

7. No information was presented to the Board about the present owner,
Gargiulo, whether or not he was aware of the restrictions permitting building
at the time he acquired the lot. The present Applicant, Lyons, apparently a
contract vendee and is aware of the restrictions on the lot prohibiting burldmg
thereon.

8. The benefit to the Applicant, if the requested variance is granted, does not
outweigh the detriment to the health, safety and welfare of the neighborhood
or community.

9. The requested variance is not appropriate.

' 10. The interests of justice will not be served by aIIowmg the granting of the
requested area vanance

NOW, THEREFORE, BE IT

RESOLVED, that the Zoning Board of Appeals of the Town of New Windsor
DENY a request for a 11,975 sq. ft. lot area variance to allow construction of a single-
family residence in an R-3 zone, as sought by the Applicant in accordance with plans
filed with the Building Inspector and presented at the public hearing.

BE IT FURTHER

RESOLVED, that the Secretary of the Zoning Board of Appeals of the Town of
New Windsor transmit a copy of this decision to the Town Clerk, Town Planning Board
and Applicant.

Dated: March 12, 2001.

- Chairman
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Bloom & Bloom, .4
ATTORNEYS AND COUNSELORS AT LAW
DANIEL J. BLOOM 530 BLOOMING GROVE TURNPIKE
PETER E. BLOOM : (AT THE PROFESSIONAL CIRCLE)

P.O. Box 4323
NEW WINDSOR, NEW YORK 12553
TELEPHONE (845) 561-6920

April 23,2001 FAX: 845-561-0978
ECEIYE

Chairman, Town Planning Board MAY 3 2001
Town of New Windsor Town Hall Vi
555 Union Avenue TOWN OF NEW WINDSOR
New Windsor, NY 12553 ATTORNEY OFfice

RE: APPLICATION OF TIMOTHY LYONS
Area Variance and/or Declaration of Pre-existing Non-conforming Use
For Premises: 53-1-24
Our File No. R-9199

Dear Sir:

At the close of the “Public Hearing” held in this matter before your Board on April
19, 2001, the Acting Chairman, Mr. Torley, invited further written submission
from the applicant. In accordance with that invitation, I respectfully submit the
following information supplementary to the presentation made on behalf of my
client at that meeting;:

a.) Prior Municipal History: - The present owner of the property,
Michael Garguillo purchased the premises in 1986 and applied for an area variance
on March 9, 1992. The variance was denied by this Board citing the following
bases for the same (among others):

1.)  The applicant at that time refused to explore the alternative of
purchasing more land from an adjacent property owner.

ii.) Thus, that applicant not only purchased the premises with
knowledge of its non-conforming status, but also refused to take any action to
alleviate that condition.



Bloom & Bloom, §.0.

April 23,2001
Page 2

b.) Distinguishing Factors in the Application of Timothy Lyons: On
the other hand, applicant before this Board at this time presents the following
distinguishing factors from the prior application:

i.)  He has not closed title on the premises, but rather has made his
contract to purchase the property subject to obtaining approval from this Board.

ii.) Mr. Lyons has submitted to this Board survey and engineering
demonstrating the feasibility of constructing a residence on the premises with a
septic system without the requirement for any other variances.

iii.) Mr. Lyons also attempted to purchase more land from the only
contiguous landowner who indicated that he under no circumstances would ever
sell Mr. Lyons any additional property at any price. (See the affidavit of Timothy
Lyons submitted to this Board at the Public Hearing on April 19, 2001).

iv.) The present owner of the premises (Garguillo) has now been
paying taxes on the property without the benefit of any use of the same since 1986
(over sixteen (16) years).

v.) Evidence has been presented to this Board by Mr. Lyons
indicating that the residence he wishes to construct will be small (two (2)
bedrooms) to complement the aesthetics of the neighborhood. Moreover, the
premises are not visible to any of the immediately surrounding landholders.

c.) Pre-existing Non-conforming Use: At the Public Hearing held on
April 19, 2001, Mr. Lyons presented the testimony of Richard DeKay, L.S. who
testified that he researched the origin of the parcel back to 1865 and determined
that it was created in its present form in or about 1916, when the railroad crossing
was constructed across Toleman Road and that configuration has not changed to
date. Accordingly, it is respectfully suggested to this Board that the lot constitutes
a “pre-existing non-conforming use” and therefore, the applicant is entitled to the
issuance of a building permit as a “vested right”. (See matter of Bexson v. Board
of Zoning and Appeals of Town of Hempstead, 28 AD2d 848, Aff’d. 21NY2d 961
— a copy of said opinions are attached hereto).




 Bloom & Bloom, 1.6,

- April 23, 2001

Page 3
d.) Conclusion: It is respectfully submitted to this Board that the

applicant’s intended use of the premises for the construction of a two (2) bedroom
single family residence he intends to utilize as his own personal residential home,
would constitute an unobtrusive as well as a pleasing addition to the neighborhood
and, therefore, an area variance would be appropriate under the circumstances.
Alternatively, this Board is further urged to conclude that the premises constitute a
pre-existing non-conforming use justifying the issuance of a building permit to the

applicant based upon doctrine of “vested rights”. ”. (See matter of Bexson v.
Board of Zoning and Appeals of Town of Hempstead, supra).

Thank you for your continuing consideration of my client’s application.

rely yours,

Z

DANIEL J. BLO
DJB:et ‘

cc:  Andrew S. Krieger, Esq.
219 Quassaick Avenue
New Windsor, NY 12553
(Via Fax #562-2407 and First Class Mail)

cc:  Mr. Timothy Lyons
P.O. Box 16
Salisbury Mills, NY 12577
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Service: LEXSEE®
Citation: 28 ad2d 848

28 A.D.2d 848, *; 281 N.Y.5.2d 569, **;
1967 N.Y. App, Div. LEXIS 3633, ***

In the Matter of JOAN BEXSON, Respondent, v. BOARD OF ZONING AND APPEALS of the
TOWN OF HEMPSTEAD, Appellant.

SUPREME COURT OF NEW YCRK, APPELLATE DIVISION, SECOND DEPARTMENT

28 A.D.2d 848; 281 N.Y.S.2d 569; 1967 N.Y. App. Div. LEXIS 3633

July 5, 1967 - Decided

CORE TERMS: variance, practical difficulties, zoning ordinance, dwelling, vendee, feet,
confiscation, ordinance, vendor, building permit, reasonable use, ownership, hardships,
nelghbor, plot, strict compliance, subject property, marketable, compelied, renewed, selling,
yard

OPINION: [***1]

[*848] [**570] Judgment of the Supreme Court, Nassau County, dated October 14,
1966, affirmed, with costs. Petltioner, the contract vendee of a lot approximately 2,500
square feet in area, applied for a permit to construct a one-family house measuring 17 feet in
width and 48 feet in depth, The lot had been held in single ownership prior to the enactment
of the zoning ordinance. The lot was located in a dlistrict which provided that no dwelling
might be constructed on a lot less than 6,000 square feet in area and having two side yards
of less than 15 feet in the aggregate or less than 5 feet separately; the ordinance further
provided that, in the case of a lot singly held in ownership from a time prior to October 25,
1957, the area [*849] requirements applicable to the lot were reduced to 4,000 square
feet. The permit was denied by the building inspector on the ground that the dwelling as
proposed violated these provislons. The petitioner then sought a variance of the provisions of
the zoning ordinance from the Board of Zoning and Appeals. At the hearing an owner of
abutting property testified that he had offered to purchase the lot from the owner and
contract vendor [***2] some years before, and that the owner had said that he was not
interested in selling it. The abutting neighbor also testified that he would pay the same price
that the contract vendee was paying. The Board of Zoning and Appeals denied the application
for a variance, finding that the Iot had been held in single ownership from a date antedating
the zoning ordinance, and that the reduction of the slde yard to 4 feet on each side was an
excessive request. Special Term annuited that determination, and the Board appeals. The lot
was a nonconforming use which survived the requlations imposed by the zoning ordinance
which would render It useless ( Matter of Mandalay Constr. v. Eccleston, 9 A D 2d 918;
Hammond v. Town of Caldwell, 282 App. Div. 798; Matter of Land Purchasing Corp. V..
Grunewald, 20 Misc 2d 175). Otherwise, the owner would be deprived unconstitutionally of

s his property. Quite clearly, the owner and the contract vendee would be unable to meet the
Titeral requirements of the [**571] ordinance; hence, the board was not justified in
refusing the variance permitting the erection of the dwelling. On this record, we cannot say
that the offers [***3] to purchase the lot from the adjoining property owner nullified the
existing right to use it for dwelling purposes. We note that there was no evidence that any
concrete offer was made prior to the sale to the contract vendee, and the offer made
subsequent to the contract was, of course, too late. Moreover, an owner is free to deal with
anyone in the sale of his property, and we think that he may not be compelled to sell to a
neighbor at the pain of losing a vested right. Speclal Term was, therefore, correct in annuiling
the determination of the board, and permitting the improvement of the lot with a dwelling.
Christ, Acting P.)., Hopkins and Munder, JJ., concur; Benjamin, J., dissents with the following

../retrieve?_m=d3e3ae8b7ca08b%a105b942cecab3cll&docnum=4& _fmistr=FULL& _startdo04/23/2001
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git;z&rt?ensd:rr’rg :::1 r\:ler::nggsgrenhnan,d., cqncurs;fetition_er maintglns that there are practical
ry hardships in requiring strict compliance with the ordinance, in

that no Iggal use can be made of the property and that, unless use is allowed, the
constitutional protection against the taking of property without due process of law is violated.
A Board of Appeals may determine that a plot cannot be used for a particular purpose, that
the public interest requires [***4] that such use be forbldden and thereby deny a variance.
If, however, a board forbids a use and no reasonable use for the property remalns, it
amounts to a taking of the property ( Matter of Waldortf v, Coffey, 5 Misc 2d 80:. Arverpe Bay
Constr, Co. v, Thatcher, 278 N. Y. 222). Clearly, then, if there is no reasonable use for the
subject property, the failure to grant a variance to petitioner would amount to a confiscation.
In opposition to the application, the abutting land owner testified that he had in the past
offered to purchase the land In question but the contract vendor declined to sell. The abutting
owner asked that he be informed of any change of mind as he was interested In enlarging his
property. When he heard of the current application, he renewed his offer to the contract
vendor at the same price as in the contract herein. This, In my opinion, demonstrates the
marketability of the subject property. The vendor or vendee could sell the plot for a sum
equal to the contract price. If the property is marketable without the variance, at the same
value as with the variance, the petitioner cannot claim the denial of the variance to be
canfiscatory, [***5] as a reasonable use exists. [**572] The fact that the second offer
was made subsequent to the contract is immaterial as the contract was conditioned [*850}
upon petitioner's obtaining a building permit. I agree with the majority that an owner is free
to deal with any one in the sale of his property and that he may not be compelled to sell to a
neighbor. While his freedom of action in selling his property is absolute, the right tc a
variance is not, when alternatives exists which would result in avolding the aiteration of the
character of the neighborhood without financial sacrifice to the owner. Should subsequent
events alter the circumstances, the application for a variance could be renewed. Presently,
the property in question is marketable at a reasonable price. It cannot, then, be sald that
there are practical difficulties and unnecessary hardships nor a confiscation in requiring strict
compliance with the zoning ordinance. Matter of Karras v._Michaelis (19 N Y 2d 449) is
lllustrative of the principle that the court will look to the realities of confiscation by reason of
the alleged practical difficulties. There the court found that, since the award [***6] in
condemnation had made provision for the consequential damages to the remaining piece, the
claim of confiscation because of practical difficulties could not stand. Where there is a claim
of practical difficulties or unnecessary hardships in the strict observance of the ordinance, the
board is required to act so as to promote the public safety and welfare and to secure
substantial justice (Town Law, § 267, subd. 5). This can only mean justice to the landowner
and justice to the community. The board found that the variance, if granted, "would have an
adverse affect on the health, safety and welfare of the area, as well as a depreciating affect
on the value of the real property located proximate to the subject plot”. The substantial
interest of the community in its maintenance should not be upset save where the
constitutional rights of the individual property owner are threatened. The granting of the
variance would be, as determined by the local body, injurious to the community. Denial of
the variance would injure no one. It is obvious from the act of conditicning the contract of
sale on the grant of a building permit that the petitioner knew the Iot to be substandard prior
[***7] to entering Into the contract and cannot now be heard to complain. In addition,
denial of the varlance and the consequential denial of a building permit removes his
obligations under sald contract. The contract-vendor has, as set forth above, a fair market for
the property and will suffer no monetary loss. In denying the application, the board acted
within the power conferred upon it by law and arrived at a just result, I would reverse and
reinstate the determination of the Zoning Board of Appeals with leave to renew the
application for a variance If justice should ultimately so require.

Service: LEXSEE®
Citation: 28 ad2d 848
View: Full
Date/Time: Monday, April 23, 2001 - 10:36 AM EDT
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Citation: 21 ny 2d 961

21 N.Y.2d 861, *; 237 N.E,2d 239;
1968 N.Y. LEXIS 1473, **; 289 N.Y.5.2d 990

In the Matter of Joan Bexson, Respondent, v. Board of Zoning and Appeals of the Town of
Hempstead, Appellant

[NO NUMBER IN ORIGINAL)
Court of Appeals of New York
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PRIOR HISTORY: [**1]

Matter of Bexson_v. Board of Zoning & Appeals of Town of Hempstead, 28 A D 2d 848.

Appeal from an order of the Appellate Division of the Supreme Court in the Second Judicial
Department, entered July 5, 1967, which affirmed, by a divided court, a judgment of the
Supreme Court at Special Term (Joseph Liff, ).}, entered in Nassau County, in a proceeding
under CPLR article 78, (1) annulling a determination of the Board of Zoning and Appeals of
the Town of Hempstead which had denied a request by petitioner for a variance and (2)
directing that the variance be granted. Petitioner, contract vendee, had requested a varlance
to permit a residence construction on a parcel of property 100 feet long and 25 feet wide
which had been held in single and separate ownership from a date prior to the adoption of
the Zoning Ordinance of the Town of Hempstead. Section B-10.1 of article 5 of the Building
Zone Ordinance of the Town of Hempstead provided that no dwelling should be constructed
on a lot unless it contained an area of not less than 6,000 square feet and further provided
that the maximum lot width and area and frontage regulations should not apply to any lot
having less than the prescribed [**2] measurements, provided such lot had an area of at
least 4,000 square feet. Section B-5.1 of article 5 provided that, in the case of a single-family
dwelling, there should be two side yards, the aggregate width of which should be at least 15
feet, Petitioner applied for a permit to construct a one-family dwelling to be two stories In
height with measurements of 17 feet in width and 48 feet in depth. The permit was denied by
the Building Department on the ground that the property was only 2,500 square feet in size
and the side yards did not total 15 feet. The court at Special Term stated that "an owner of a
parcel made substandard by the adoption of an ordinance may not be denied (absent
proceedings in eminent domain) the right to reasonable use of his property." In the Court of
Appeals appellants argued that there is no confiscation under the zoning ordinance if a
reasonable use existed for property and that there was evidence that offers to buy the
property had been tendered to the owner at a price equal to that called for under the contract
of petitioner, contract vendee.

DISPOSITION: Affirmed,

HEADNOTES:

Municipal corporations -- zohing -- area zoning -- petitioner, contract vendee,
requested [**3] variance to permit construction of residence 17 feet by 48 feet on
parcel of property 25 feet by 100 feet, held in single and separate ownership prior
to adoption of 20ning ordinance which required at least 4,000 square feet in
residence plot and side yards with aggregate width of 15 feet — Special Term
annulled determination of Board of Zoning and Appeals which had denied variance,
stating that owner of parcel, made substandard by adoption of ordinance, may not
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March 26, 2001 ‘ ‘ 8

GARGUILO/LYONS

MR. TORLEY: Request to re-appear for 11,975 square
foot lot area variance for vacant lot on Toleman Road
in R-3 zone based on new evidence. -

Daniel Bloom, Esq. appeared before the Board for this
proposal.

MR. BLOOM: Good evening, Mr. Chairman. Dan Bloom
representing the applicant, sirs. My client is with
me, Mr. Timothy Lyons. GCentleman, as you know, we
appeared before you in November on this application at
a public hearing and the application was denied. Since
then, my client has contacted the contiguous landowner
and approached him for the purpose of buying more land
so that we could make it a conforming use. The
landowner indicated that he wasn't interested in
negotiating any price at all. He just simply refused
to sell client any portion of his property. For that
reason, I respectfully request permission to have
another public hearing at this time, even though it's
been a short period of time since the last application,
based upon what I respectfully submit to this Board to
be new evidence which is in my opinion cogent enough to
warrant another hearing before the public on the
application of my client to build a house on this
particular lot. This lot, as the Board may recall, has
been vacant of any construction whatsoever since

1986. So that's means the landowner's been paying
taxes since 1986 on this land and conceivably will pay
it in perpetuity at the rate things are going unless my
client has an opportunity to build a house on it,
which, as we indicated before -- would require not
other variances. We're seeking approximately a 20 to
25 percent variance of the area, and we indicate
through the photographs already before the Board that
it will not only not impact adversely upon the
surrounding community, but rather enhance the
environment, enhance the aesthetics based upon the fact
that we'll have a well-received residence on this
particular lot. This residence will not be visible to
any of the surrounding residences in the community.
There was a concern about sight distances between the
proposed residence and the railroad trestle. And my
client and I have both walked it. And I respectfully
submit - to this board that it is an open line of sight,
and that in fact the size of the aperture of the
trestle is such that two cars can't pass safely at the
same time. So, in fact, what happens is the traffic is
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actually slowest at this point on Toleman: Road. So
based upon that, I come before you this evening and
respectfully request permission to be scheduled for a
public hearing for reconsideration based upon these new
‘developments. - o -

MR. TORLEY: Andy, as I recail, the code'requires in
order to grant them an early rehearing, which is really
what this is, we have to find sufficient --

MR. REIS: Bear in mind it's two months we're talking
about. When he talked about time, I was counting here
that the application was heard four months ago. So
you're basically talking about --

MR. TORLEY: Well, a public hearing was held this
calendar year, was it not? The date of the public
hearing?

MR. KANE: Was adjourned to January 8th, 2001. The
first public hearing was December 11th, 2000.

MR. BLOOM: Right.
MR. KANE: And then it was adjourned to the 8th.

MR. TORLEY: Now, this was an area variance request.
And your request for saying sufficient new evidence is
that the lot is still the same size?

MR. BLOOM: No. The new evidence I submit, Mr. Torley,
is that my client approached the surrounding landowner
and attempted to buy sufficient property from him so
that's we wouldn't have a non-conforming use, and he
was just flatly denied to negotiate any price whatever,
even an exorbitant price he wouldn't discuss with him.
And I recall on the last application at the public
hearing that that inquiry was directed to my client had
he approached any of the landowners and he indicated
that he had not. So having done so, having had this
negative response, I just felt it appropriate on behalf
of my client to come back and seek further
consideration this board.

MR. TORLEY: As opposed -- if this was allowed to be
taken up, I gather it has to be a unanimous vote, am I
correct on that? '

MR. KRIEGER: To set him up for a public'hearing?
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MR. TORLEY: To take him back up before the six month
time frame. I believe, that's my recollection but I
could be incorrect on that.

"MR: "REIS: For the record, Mike Reis has to recuse
himself in this because he was involved in the sale of
the property. ‘

MR. KRIEGER: With that recusal, you wouldn't have a
quorum to take a vote now so you have to --

MR. TORLEY: We have three.

MR. KRIEGER: Oh, sSOorry, yes. Okay.

-MR. KANE: Dual role.

MR. KRIEGER: As I was.

MR. KANE: I see no reason, four months have been
passed, to not set him up if he wants to go through the

expense to come back for another public hearing.

MR. TORLEY: Remember, you would be starting again from
ground zero. '

MR. BLOOM: That's correct. We understand.

MR. TORLEY: And your applicant does the notification
and all.

MR. BLOOM: Yes.

MR. LYONS: Yes.

MR. McDONALD: Accept a motion?

MR. TORLEY: Very well. Well, before you do that, is
this legally considered sufficient evidence for

expedited review or rehearing?

MR. KRIEGER: Well, as I remember the way the statute
is written, the answer to your question is yes.

MR. TORLEY: Thank you.

MR. McDONALD: Make a motion we set Mr. Lyons up for a
public hearing.

"MR. KANE: Second the motion.
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~ ROLL CALL
MR. McDONALD  AVE
MR. KANE AYE

.. _MR. TORLEY . . AYE

11

MR. KANE: Patty'hasn'tiieft me anything right here to

give you for this.

MR. BLOOM: Actually, I've already submitted it. 1In

anticipation of a favorable response,

submitted the application.

we had already

MR. KANE: Double check with Pat tomorrow or whenever

she's feeling better.

MR. TORLEY: More than likely, be prepared to discuss
at preliminary and public hearing the history of the

property. :
MR. BLOOM: I will.

MR. TORLEY: And also make sure that
all the neighbors get notified.

MR. BLOOM: Absolutely.

MR. KANE: That they have to legally
hearing again any way. Again, check
if there's anything else you have to

MR. BLOOM: I will.

the applicant's,

do for public
with Patty to see
do. '
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PUBLIC HEARINGS:

GARGUILO/LYONS

Daniel Bloom, Esq. appearéd before the board for this
proposal. :

MR. TORLEY: Request for 11,975 square foot lot area
variance for constructioniof single-family residence on
Toleman Road in an R-3 zone. For those of you who wish
to speak in this matter, please sign so we have your
name and address accurately for the record. For the
record, note from Pat Corsetti that on the 27th of
March, we mailed out 12 addressed envelopes regarding
public hearing notice reléevant to this meeting.

MR. REIS: May I, just fof the record, recuse myself
from the public hearing. I’m involved with the sale.

MR. BLOOM: Good evening, igentlemen, my name is Dan
Bloom and I am representing the applicant this evening.
By way of a little bit of i background, as you know, my
client was before you commencing in November of last
year seeking this same variance. And the variance was
ultimately denied following a meeting in January of
this year and then I came:before you again and asked
permission to come back in based upon what I
respectfully submitted was some new material to be
considered and you gave me graciously the opportunity
to do that and we’re here:this evening pursuant to that
notice of public meeting.: I don’t want to, I’1ll be
guided of course by this board, but I suggest it would
be more appropriate rather than rehash everything that
was covered in the last public meeting and I believe
the board already has before it, the various
photographs and exhibits introduced into evidence,
instead, subject to this board’s direction, I‘’d like to
direct my comments in accoéordance with directions I
received from Mr. Torley at the last meeting which was
he indicated this board was interested in the history
of the property and to that end, I’ve put a
considerable amount of time and effort in trying to
come up with that history. The immediate history from
a legal perspective I determined is as follows. The
property was purchased in:1986 by Mr. and Mrs.
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Garguilo. At the time that they purchased it from
information provided to meé by their existing attorney
present attorney who did not represent them at the time
I might say it was their intent to build on the
property. I explored with him and with him, his

‘clients through him as toiwhether or not prior to

purchasing the property they applied for a variance for
that purpose, or if they’ve even investigated as to
whether or not it was a buildable lot. From what I can
determine, they did not investigate it or they
purchased it realizing it:was not a buildable lot and
for some reason, figured they could come in to this
board subsequent to the purchase and get permission to
do that. Well, they purchased it in 1986. 1In 1992,
they ultimately came before this board and sought
permission for a variance, an area variance, exactly
the same area variance we’re seeking tonight, I might
say, and that application:was denied after a public
hearing. Now, I read the:minutes of the preliminary
hearing, I read, pardon me, I read the minutes of the
public hearing which reflécted the minutes of the
preliminary hearing to this extent. The applicant at
that time did not appear in person either at the
preliminary or the public hearing. He was represented
by a real estate agent who had his proxy, Mr. Hanchy
(phonetic) was his name. !According to the record and
at the preliminary meeting, this board directed or
regquested at least that that representative go around
to surrounding land owner$§ and try to purchase
additional square footage:so perhaps we could obviate
or they could obviate theineed to come before the board
on this application for a:variance. And astonishingly
to me when I read the minutes that particular
individual came back to ‘the public hearing again
without his clients who wére in Florida allegedly and
indicated to the board that he was directed by his
clients not to go to the surrounding landowners so it
was never done. The board reacted accordingly and
indicated that they felt that he did not explore the
possibility in that regard. Subsequent to that denial,
I determined that my clients made no other
applications, they have sought to market the property,
they have decided ultimately to give up on the property
but continue to pay taxes:on the property until my
client came along, my client is a builder and as you
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know from the prior meetlhg, he wants to simply build a
very modest sized house on this property for himself.
The house would comply asiwe indicated in the prior
meeting in all respects w;th all the zoning
requirements of the Town o0f New Windsor, with the
exception of this minimum! square footage. I went back
and I read the minutes of: that meeting and I compared
the minutes of that meetihg with what we produced for
this board at the prior public hearing and the evidence
that is before the board at this time and I’d like to
respectfully point out that on the prior hearing.

MR. TORLEY: Which prior ﬁearing are you talking about?

MR. BLOOM: The last public hearing held in 1992, thank
you, Mr. Torley, 1992, that in addition to refusing the
suggestions of the board of not purchasing other
property, my client of course has approached the
neighbor and has attached: to his application tonight an
affidavit, sworn affidavit under oath that he attempted
to buy more square footage and the next door neighbor’s
indicated categorically he will not sell anything to my
client under any circumstances for any price.

MR. TORLEY: Do we have tiat affidavit?

MR. BLOOM: Yes, sir, it’s attached to the new
application which I submitted before the board tonight.
For your immediate reference, I will submit, Mr.
Torley, with your permission, a copy of mine.

MR. TORLEY: Thank you ana I will pass it around. I
haven’t read this into thé record but merely note I
received such an affidavit.

'MR. BLOOM: If I may at the prior hearing in 1996, the
board made a very specific finding.

MR. TORLEY: r92.

MR. BLOOM: Pardon me, 1992, board made a very specific
finding that it was a self-created hardship compounded
by the fact that he wouldn’t even go to the next door
neighbor to attempt to buy more property. The board
then passed on beyond that determination, it said
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although it is a self-created hardship, it’s not
determinative, they accepted that and went to the next
level. At the next level, they decided that they
considered in great detail whether or not they could
grant the relief by basing the grant of relief upon the
fact that it might be a pre-existing non-conforming
use. And apparently, thié Mr. Hanchy presented to the
board at that time a series of maps and deeds, it’s
also referred to in the mgnutes that I read but
apparently it was confusifng I guess at best, certainly
not convincing enough to the board to consider it and
basically, the board, as I read the minutes, based its
determination that it was:a self-created hardship, the
applicant refused to takeiany suggestions from the
board to try to alleviate.the hardship and then
attempted to justify the application further as a
pre-existing, non-conforming use and didn’t present
evidence on that issue either. And realizing that that
was the history of the property and the history of the
application before this board, I further investigated
the question as to the origin of this parcel with a Mr.
Richard DeKay, the surveyor that was originally
retained by my client to do the survey. And I asked
Mr. DeKay to check back in the old maps and try to
determine where this parcel came from, when it arrived
and how it was developed.! And amazingly enough, he
determined that in fact this parcel was created back in
the early 1900’s or even earlier and Mr. Torley, with
the board’s permission, I’d like to respectfully
request permission to have Mr. DeKay address the board
at this time and present that evidence.

MR. TORLEY: Sure. Gentlémen, any problems?
MR. KANE: No.

MR. BLOOM: Mr. DeKay is,:Richard DeKay is a licensed
surveyor, his office is in Cornwall, New York, he did
the survey for my client 6n this application and with
respect to the contract that he signed that he
purchased it.

MR. DEKAY: I’m Richard DeKay, I have been practicing
over 40 years in private practice. This is a farm map

- of the Town of New Windsor, there’s the date, it’s
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1864.

MR. TORLEY: We’re looking at an 1864 dated sketch map
with the farms of New Windsor.

MR. DEKAY: That’s correct. Right here where it says
Blooming Grove, this is Toleman Road right here, see
how Toleman Road comes up-higher and makes this angle
right here, now, you see right here, this map is in bad
shape because it’s so old, you see right here a light
line that’s been put on here by the original surveyor
in 1964, okay. What happened there in 1918, I just
want to show you now you see this outline of this lot,
that’s the outline, that’s that little outline, do you
see how it makes that angie, you come over here, do you
see right here, this is the tunnel, it’s hard to read,
it says it’s 68 feet long, it’s 19 foot concrete arch
tunnel under the railroad .right here. So now the
Toleman Road comes up heré and makes an angle, comes
under here so what I’m saying is that this line was in
existence in 1864, this old stone wall and I showed
that on my survey. I have copies here.

MR. TORLEY: So this particular piece of property was
cut off from the main stem by the railroad coming
through in 18647 i

MR. DEKAY: Well, the oriéinal farm lawn which is what
this represents then the railroad went through, the
date on this map is 1918,.I believe.

MR. TORLEY: If these areéthe dimensions of this lot
then would have clearly preceded zoning.

MR. BLOOM: That'’s, we suégest that, Mr. Torley.

MR. DEKAY: See these figures, that represents what
you’re looking at on the blue map, this line here is
represented on the 1864 map so it’s a pre-existing lot
that’s there. :

" MR. TORLEY: Now,,questioﬁ, I have a question, if a lot

and this lot clearly as it was set up precedes the
zoning, after zoning, if a non-conforming lot is now
transferred in title, does a person who purchases that
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lot knowing it does not méet existing zoning code, is
he entitled to pre-existing, non-conforming lot status?

MR. KRIEGER: I don’t think it has anything to do with
the knowledge or absence ghereof because~-

'MR. TORLEY: Because it’s:a self-created hardship if
you buy a 1lot. 3

MR. KRIEGER: If a lot, the question is whether it’s
pre-existing, non-conforming, if it’s like any other
variance, it goes with the land, if it already existed
as pre-existing non-conforming use, there’s nothing the
buyer can do either positively or negatively to affect
that status, it has that status. It’s not clear from
this record whether anybody in the chain of title since
then knew or didn’t know that it was pre-existing
couldn’t have known before ’'66 because there was
nothing that pre-exists.

MR. KANE: But the lot itéelf hasn’t changed.

MR. KRIEGER: If the lot hasn’t changed then the
knowledge of the owner is:not going to change like a
variance, the status runs:with the land. Now, as it
turns out in this particular case, the owner, resulting
in the ‘92 hearing, it doesn’t sound as if that person
was aware that it was a pre-existing, non-conforming
use. As I recall, that argument was not presented to
the board at that time. So if he was aware he kept it
to himself, but it was or:it wasn’t. Now, it’s a
difficult test to meet pre-existing, non-conforming
because it has to remain that way from the time that
zoning was enacted which is now over 30 years ago.

MR. KANE: But it’s also a lot that maintained its
shape. :

MR. KRIEGER: Then it may; the test, though, the test
is difficult, it may well:meet that test but I don’t
believe that’s what was in the, in the mind of this
applicant or his predecessor, the first named applicant
here is relevant. I think it’s a reasonable
interpretation of the evidence that the second named
applicant may not have been recently aware of the
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status, doesn’t mean that!it didn’t exist, just means
that he didn’t know aboutéit that’s fine.

MR. TORLEY: All right, forglve me for reading this in
the record, maybe you have memorized it, but I haven'’t,
non-conforming lots of record Section 40-26 AA,
residential plot separated by other land not in the
same ownership and non-conforming as to bulk on the
date of the map or the effective date of subsequent
zoning local law amendments, whether not located in and
part of a subdivision, and approved by the planning
board of the Town of New Windsor and filed in the
office of Orange County Clerk, which does not have a
total plot area specified:for residential use in
paragraph 48-12 may be uséd for any use permitted by
right in the zoning district in which the plot is
located, provided that suech uses comply with the bulk
and area and yard regulations as specified in the
highest residential district having the same or less
plot width, where such reéidential district requires
certain utilities, provision of such shall be a
prerequisite to its residential use. Ending the
reading. Okay, so what does that mean about the
highest residential district where this plot width
comes in. Do you wish to:speak on that?

MR. BLOOM: Honestly have:not read that section of the
statute, so I don’t want to suggest that I am any
authority on it. What I have read and what I am
familiar with is the law in the State of New York
governing pre-existing, non-conforming uses and my
understanding of that law:has always been very clear
that as long as the use pre-existed the adoption of the
ordinance, then constitutionally, the state has no
right to limit the homeowner’s or the owner’s use of
that lot that’s a constitutional issue which supersedes
any statute that any township ever adopts in the State
of New York. I respectfully suggest otherwise, we’re
talking about deprlvatlon.

MR. TORLEY: I agree with you on use by improvement is
a different story. :

MR. BLOOM: 1It’s not a quéstion of improvement, I
suggest it’s a question of use as a building 1lot.
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MR. TORLEY: While our atéorney is studying this
matter, let’s open it up to the public so we can get
their input. Ladies and gentlemen?

MS. NADIR SAINT-PRIX: Nadir saint-Prix. Last time
there was a whole slew of people here and not so much
now, but everybody said it’s dangerous, this particular
area for coming in and out and I want to emphasize
morally for myself, but even for you, if there’s an
accident, I mean, because.everybody comes to you if
there’s an accident, someéne’s hurt or death, people
sue everybody, I mean they can even most probably sue
the people who had that property or him who has it. I
mean, they can sue the Town maybe for permitting such a
thing, I mean, but it’s very dangerous and it’s not the
property, it’s the location. There’s no way for you to
come out of that propertyfand see a car coming in. I
mean, we don’t have lights for stop and go and he could
hit a button that says go, you know, it would need such
a thing because there’s no way that he can for the
amount of property that hé can that he’s able to see a
car coming. And sometimes they go slow and sometimes
they go fast and it’s a 40 miles per hour, it’s only
one lane, but some people%don’t pay attention, we drive
and there are people who pass us in this particular
road, it’s getting very congested now, we’re only there
almost two years and it’s:increased in congestion,
that’s all, it’s a safety: issue.

MR. SERGE SAINT-PRIX: I just have to speak. I live at
15 Tolman. Last time many of us presented arguments
about safety as well as wetland, there are two
additional arguments that:' I want to present, the first
one is about three weeks ago or so the property just
across my house and I hapéened to be in the window and
looking at an incident where an 18 wheeler trucker was
coming on Toleman Road and stopped at the tunnel
realizing that he didn’t have the clearance to go
through so the driver backed up and then turned putting
his rear end in the property of the party concerned and
the trucker got stuck. wa it was a clear day, sunny,
there was no snow on the ground, the soil was
apparently or seemingly wés dry, yet the trucker got
stuck for one hour he tried to get out and he was

H
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helped by another trucker iwho had a lesser truck, so it
tock them about one hour to pull out that truck from
the property of the party. So the first argument that
I am presenting the fact that this land is really
wetland. The second arguﬁent is one in which many of
‘us in this community comes out from New York City, we
lived in a very crowded area in New York City and one
of the reasons why we moved in this area is because of
space, we want space for our children. We’re concerned
of the fact that the board change the zoning law, it
will allow a precedence where the houses can be built,
houses can be built on smaller acreage and congestion
in an area which is already being under construction.
We’re concerned about the:space. Originally, the board
acted on the laws and the requirement of this minimum
acreage for one acre for building and in essence, I'm
urging the board to continue in the wise path that they
originally had set themselves up. Thank you.

MR. TORLEY: Anybody elseé

MS. TUTHILL: I’m Diane Tuthill 205 Tolman, I live next
to them, I want to applau@ what he said about the
truck, that’s the only place when the truckers realize
they cannot make it through the tunnel, they turn
around, they use my driveway, they back straight out
onto Tolman, that’s the property they realize that they
can’t make it. There was:a rollover this winter in
front of his house, a kid right out of high school came
around that dangerous curve, hit his brakes went across
the road, rolled over inté his ditch, that’s a very
dangerous frontage right there. I want to reiterate
about the cars that beep,:nine out of ten cars beep to
go through the tunnel, they’ll hear honking all day and
night, 24 hours a day, they’ll beep. Basically, I want
to ask you respectively nét to down-zone our property
because like Serge said, we bought one acre and better
in that area for a reasonjand like he said, it will set
a precedence and respectfully, December 11, we had a
hundred percent turnout, we understood we didn’t have
to appear again and that I hope that all those names on
the petition will be on the record today. Thank you.

MR. TORLEY: Well, the board will certainly take note
and remember the public input we had previously.
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ZAnyone else wish to speak ‘on thls? 1f not, I’11l close
‘the public hearlng and open it back up to the board
members.

" MR. KRIEGER. What this basically says where there’s a
‘non- -conforming .lot. already existed it can be used for
anything that’s allowed in the zone, provided that it
meets the other requirements area and setback
requirements as specified: for that area or anymore
-restrictive residential area. Actually, it’s a more
restrictive residential area having the same or less
plot width, so if there's%a more restrictive
requirement in the Town for a different zone that would
allow, that would be determined by the same plot width.
Those are the requirements that would apply.

MR. TORLEY: And the criteria for granting an area
variance, aside from the pre-existing zoning or
pre-~existing, non-conforming lots would be still the
balancing act of self-created hardships, public safety.

MR. KRIEGER: Variances are always a self-created

- hardship, what, in essence, however, this applicant is
now arguing a different argument, what they are now
arguing because this lot has standing as a
pre-existing, non-conforming use, no variance is
necessary, it’s in essencé an interpretation, it’s up
to this board to determine whether in fact that is the
case. If it does have pre existing, non-conforming
status and it meets that other test, it’s a two prong
test, it could meet all the other requlrements then
they don’t have to ask for a variance because they
have, as of right, they have the right to build on that
lot. If it doesn’t meet those tests, then they do have
to and yes, an area variance would be a balancing test.

MR. TORLEY: I was curious also as to whether the
amendments added in ‘86 régarding non-conforming lots,
residential lots which are basically the Beaver Dam
amendments, whether they @re permanent here, it appears
that they are not, since that lot is of larger width
than is described in that:series of amendments.

MR. BABCOCK: Lar;y, that%s an additional section for
- the non-conforming lots in Ducktown, anywhere in the
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‘Town, but what it does it goes ‘on to say that in order
to quallfy to downsize the lot area of your lot, you
must have both water, central water and central sewer
 which there is none on Toleman Road, so you lose right
‘there, so you don’t get quallfled to downsize the lot,
~that non-conformlng lot can downsize to 5,000 square
feet, also downsize the side yards and rear yards based
on the size of the lot if (it has water and sewer.

MR. KRIEGER: Yes, this amendment is tied into the one
that I just talked to the !board about, yes, it is a
requirement that the lot be served by central sewer and
central water as the building inspector stated is
correct, there are seven other criteria here.

MR. TORLEY: Now, is this:then to be taken as the Town
Board’s indication that if you have a pre-existing,
non-conforming lot that’s:smaller in size than the lot
regquirements for that zong, we’re going to admit it as
a reasonable building lot:only if it has water and
sewer or is it merely restricting it to setting an
absolute minimum size regardless that we’re going to
insist on having. :

MR. KRIEGER: No, I thinkithat it is the former and I
think the answer to that ¢r the reason for that is
contained in Subdivision F which states as follows,
it’s the finding of the Téwn Board that the development
of non-conforming lots not meeting the above criteria
will meet the proper propeér and orderly development and
general welfare of the community. So it’s clear that
what the Town Board inten@ed in enacting that law is
that a pre-existing, non-conforming residential lot in
order to be used had to meet those 8 criteria.

MR. TORLEY: Because I assume because they are
concerned about the impact on neighborhoods, if you had
private wells and septics:on substandard sized lots.

MR. KRIEGER: Wéll, there?s a statement of intent here
which I had previously read out to the Town Board.

MR. TORLEY: Zoning Board; you mean?

MR. KRIEGER: Yes, in thé}récord.
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MR. KRIEGER: I take no pdsition as to whether or not
this meets a constitutional test, except to remind the
board that there’s a presumption of constitutionality
in enacting a statute unless it’s been declared
unconstitutional by somebcdy else.

MR. TORLEY: Then in the interest of time, I’d like to
move on to another point leaving aside any claims of
pre-existing, non-conforming use, for the moment, we
set that aside, we’re not saying one way or the other,
what’s your argument for ésking for an area variance on
this 1lot? :

MR. BLOOM: Setting that aside, Mr. Torley, simply
based it on the fact that:we have a lot that’s been in
the same ownership since 1986, taxes have been paid on
that lot ever since, they:continue to be paid. The 1lot
is basically useless for any purpose whatsoever under
the circumstances and we have indicated in our prior
presentation and in the photographs before this board
that comments from the public to the contrary, that the
sight distance from this property to the tunnel is more
than ample. And I was rather struck by some of the
comments to the effect that it seems that the
objections seem to rise from the fact that the
neighbors seem to feel that the owner of this property
who’s paid taxes on it for over 16 years seems to owe
taxes to the town, so that the public can have the
convenience of having oversized trucks turn around on
the property and take advantage of the property. I
mean, I think we also have to look at this from the
perspective of the property owner, he’s paid taxes for
16 years on the lot and Ialso would also suggest after
listening to the definitibn of a non-conforming use in
the statute, I believe that counsel would agree with me
that where there’s an ambiguity in the definition of a
statute where we’re talking about taking property from
someone that the ambiguity should be resolved in favor
of the property owner and: in this particular case, I
respectfully suggest or submit to this board that an
interpretation that would: be reasonable in these
circumstances would be that this non-conforming lot
should be permitted to beiused as a residential lot as
long as it conforms in all other respects to the code
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which this does.. Now, the definition as belng
circumscribed by the Town: :Board by saying and if it has
 water and sewer, but I suﬁmlt there is a questlon_of
constitutionality here, if you have a pre-existing,
non-conformlng use, it doesn't say it’s pre-existing,
non- conformlnq, you can use it as a residential lot, if
it has public sewer and water, that isn’t what the
definition of non-conforming use is. It is the
definition perhaps of what this code says, but I
believe that this code isialso subject to the
reasonable interpretation:which is this lot conforms in
-all other respects, excepf it doesn’t have town water
and town sewer, that to mé is a classic definition of
non-conforming lot, respe¢tfully, otherwise what are we
doing, we’re saying to thé public we’re saying well, if
you’re unfortunate enough:to have been stuck with this
pre-existing, non- conforming use, that’s your lot in
life, you just pay taxes én it in perpetuity, a hundred
years, your children, your grandchildren will pay taxes
on it, that to me is an illogical interpretation.

MR. TORLEY: Has the applicant had at any time
approached the Town asseséor saying my lot since 1992
which is the last time the request was turned down to
approach the town assessor and say look, the zoning
board said I couldn’t bulld on my lot, I want the
assessment reduced. :

MR. BLOOM: I have no indication that he ever did that
but the indication I haveiis my client wishes to
purchase it, build a house on it and pay taxes to the
Town of New Windsor. :

MR. TORLEY: Gentlemen, any other guestions?
MR. MC DONALD: That’s a got on my mind.

MR. KANE: Honestly, if it’s okay with you, I’d like to
make a motion to, I know it’s unfortunately to table it
to the next meeting because we have been presented with
a lot with the non-conforming that needs to be looked
~into and I‘d rather not make a very hasty decision.

MR. MC DONALD: I have a lot of questions that haven’t
been answered, some of them have and in my opinion, I
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' agree with some of the stuff and some of it 1t's not
,.clear and I couldn’t honestly vote. :

’ MR. TORLEY. Arejthere,qugstions yqu wish*to ask now or
'-just mull over, take it uﬁder advisement?“ _

MR. KANE. Move that we table ‘the current'appllcatlon,
- until the next meeting. :

R. MC DONALD: Second it.

“ ROLL CALL
'MR. KANE - ‘AYE
MR. MC DONALD AYE

MR. TORLEY AYE

MR. TORLEY: We're not going to have a publlc hearlng,
you’re more than welcome to come back and listen again
and these are all open meetlnqs, we try do everything
~in the sunshine, but as you heard, the board members’
want to think about it, we don’t want to do anything
hasty. ’ A

MR. BLOOM: Thank,you‘vér§ much, Mr. Torley. May I
present to the board just:for cdnvenience sake I made
photocopies of the dec1sibn of the prior 2ZBA, 1992.

MR. TORLEY: Sure, that wbuld be helpful and I also
have a copy of a letter Iireceived from the railway
indicating their intent to continue to use it.

MR. REIS: -Motlon to adjogrn.

MR. MC DONALD: Second it.

ROLL CALL
MR. KANE AYE
MR. MC DONALD . AYE

MR. REIS =~~~ AYE



- April 9, 2001 - 59
' MR. TORLEY = AYE
'espethully Submitted By:

' Frahces Roth Q&ﬁwﬂ

: Stenographer
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'—Norfolk Southern Corporatlon - i . " Malcolm G. Roop
Real Estate Department I R, . . S Manager Real Estate = -
2001 Market Street 29" FloorL C -+ . . -Phone: {215} 209- 4208

Philadelphia, PA ~19103-7044 N - " Fax: (215) 209-4217
. L Emarl mgroog@nscqrg.com

February 22 12001
File: New Windsor, NY.
Timothy Lyons

Mr. Daniel J. Bloom, Esq.

Bloom & Bloom, P.C.

Attommeys And Counselors At Law
530 Blooming Grove Turnpike
P.O.Box 4323

New Windsor, NY. 12553

Dear Mr Bloom:

This is in reference to your letter dated January 26, 2001 regarding your clients, Mr. Timothj'
Lyons, application for an Area Variance on premises contiguous to the railroad right of way
owned by Pennsylvania Lines LL.C at or near Toleman Road in New Windsor, New York.
While your letter was addressed to the previous owner of this right of way, Consolidated Rail
Corporation, it was forwarded to us for a response. This right of way is currently leased to
Norfolk Southern Railway Company for its operating purposes. At this time we have no
knowledge of any plans to discontinue the use of these tracks. There should be no relevance to
this matter with respect to your clients application. :

Should you have further questions feel free to contact us at the above phone number or address.

Sincerely,

“AMobesb. QH&»@P |

Operating Subsidiary: Norfolk Southern RailWay Corﬁpany 7


mailto:mqroop@nscorp.com

‘Bloom & Bloom, 1.0.

ATTORNEYS AND COUNSELORS AT LAW
DANIEL J. bLbOM : - : . _-530 BLOOMING CROVE TURNPIKE -
" PETER E. BLOOM ) S ' - (AT THE PROFESSIONAL CIRCLE)
) _ P.O. VBox 4323
January 26 2001 - NEW WINDSOR, NEW YORK 12553

TELEPHONE (845) 561-6920
FAX: 845.561-0978

CONRAIL | Certified Mail-Return Receipt Requested
6 Penn Center Plaza 2AND FIRST (LASS MAIL
Philadelphia, Pa', 19103

Attention: Real Estate-Deeds Dept.
RE: Apphcauon of Tlmothy Lyons and Michael Garguilo

for Area Variance
Our File No. R-9199

Dear Sirs:

As attorney for Timothy Lyons, applicant for an Area Variance on premises contiguous to your right
of way in the Town of New Windsor that crosses Toleman Road (see copy of survey of the subject
premises enclosed for your reference), I write to request that you kindly advise as to whether or not
your company has any immediate plans to discontinue the use of the subject track. Such information
would have relevance with respect to my client’s aforesaid application to the Zoning Board of Appeals

in the Town of New Windsor.
Thank you for your anticipated prompt reply.

Very ‘truly yours,

DANIEL J. BLOOM
dipkp

cc: Mr. Timothy Lyons
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OFFICE OF THE BUILDING INSPECTOR /UW , | 3. X680
~_ TOWN OF NEW WINDSOR | AR 0
* ORANGE COUNTY, NEW YORK = pp -0V

 NOTICE OF DISAPPROVAL OF BUILDING PERMIT AA‘P'PLIQA‘TION ,

APPLICANT IS TO PLEASE CONTACT THE ZONmG BOARD SECRETARY AT (914) 563-4630 TO
MAKE AN APPOINTMENT WITH THE ZONING BOARD OF APPEALS.

DATE: 10/31/00

W 7%
APPLICANT: Timothy Lyons A.P.S. Corp. (Okﬂw/( ‘
25 South Street ‘ ) =
Washingtonville, NY 10992

PLEASE TAKE NOTICE THAT YOUR APPLICATION DATE: 10/26/00

FOR : Single Family Dyelling

LOCATED AT: Vacant Land

ZONE: \R-3

DESCRIPTION OF EXISTING SITE: 56-1-24

IS DISAPPROVED ON THE FOLLOWING GROUNDS: Bulk Tables R-3 Zone

1. Single Family Dwellings without central water and without central sewer requires 43,560sqft.
Applicant’s lot is 31,583sqft, a variance of 11,975sqft is required.




PERMITTED PROPOSED OR

AVAILABLE:
ZONE: R-3  USE:
MIN. LOT AREA: 43,560 31,585

MIN LOT WIDTH:
REQ=D.. FRONT YD:
REQ=D. SIDE YD:
REQD. TOTAL SIDE YD:
REQ=D REAR YD:
REQ=D FRONTAGE:
MAX. BLDG. HT :
FLOOR AREA RATIO: |
MIN. LIVABLE AREA:

DEV. COVERAGE:

cc: Z.B.A.. APPLICANT. FILE .W/ ATTACHED MAP

VARIANCE
REQUEST:

11,975



PLEASE ALLOW FIVE TO TEN DAYS TO PROCESS

IMPORTANT : ‘ RECEIVED

YOU MUST CALL FOR ALL REQUIRED INSPECTIONS OF CONSTRUCTION

S Othernspechamwﬂbemadeinmstmmmseﬁsbdbdownmstbemademcmﬁmteomwxpamymybev@wmm@ke
" an unscheduled inspection for one of those listed below. Unless an inspection report is left on the job indicating approval of ong of these inspections it

has not been approved and it is improper to continue beyond that point in the work. Any d'saPPm"ed work must be mmwmv%;;m

When excavating is complete and fooling forms are in place (before pour-'f '

_Foundation inspection. Check here for waterproofing and foofing drains. : ’ ' 2
inspect gravei base under concrete floors and undersiab plumbing. ,
When framing, rough plumbmg, rough electric and before being oovered
Insulation.
Final inspection for Certificate of Occupancy. Have on hand electrical mspechon data and final certified plol plan. Bu1d”mg istobe
completed at this ime. Well water test required and engineer's cerfification letler for septic system required.

. Driveway inspection must meet approvai of Town Highway Superintendent. A driveway bond may be required.

OO N

.
8. $50.00 charge for any site that calis for the inspection twice.
9

. Call 24 hours in advance, with permit number, to schedule inspection.
10. There will be no inspections uniess yellow permit card is posted. FOR OFFICE USE ONLY:
11. Sewer permils must be obtained along with building permits for new houses. Building Permit #:

12. Septic permit must be submitted with engineer's drawing and perc test.

13. Road opening permits must be obtained from Town Clerk's office. .
14. All building permits will need a Certificate of Occupancy or a Certificate of Compliance and here is no fee for this.

AFFIDAVIT OF OWNERSHIP AND/OR CONTRACTOR’S COMP & LIABILI TY INSURANCE CERTIFICATE IS
REQUIRED BEFORE PERMIT WILL BE ISSUED '

PLEASE PRINT CLEARLY - FILL OUT ALL INFORMATION WHICH APPLIES TO YOU
MICHAEL GARGUILO

* Owner of Premises-

Address ?QO Q - é\ AUE ' PhoneZ[X" @—@ﬁ[
Mailing Address BQO@K[ YA/ /U \/ //ZD?

Name of Architect g\‘l Lumbée_

vavers L Jgty Hove |, P} ) S S38Y e JI500-555-8Y5Y
Name of Contractor ALL PHASE STRUCTURE CORP.

Address 25 SOiJTH ST. WASHINGTONVILLE, NY 10992 Phene 497-3856

. ) BUILDER
State whether applicant is owner, lessee, agent, architect, engineer or builder - -

If apolicant is a corporation, signature of duly authorized officer.___ TIMOTHY LYONS ( PRESIDENT)
' i {Name and title of corperate officer)



Cn what strest is property located? On the - sideof__ TOLMEN RD.

o NSEcr'W) o
and /é’l /s © feet from the intersectionof &7 ZO 7
2. Zcne or use district in which premises are situated Is property a flocd zone? Y N X
-3 Ta;( Map Description: Section 38 56 Block 1 Lot 24

4. State existirfg use and occupancy of premises and intended use and cccupancy of propesed construction.

" a. Existing use and ccupancy __ NONE b. Intendeduseand occupancy _ + FAMILY HOME

5. Nalure of work (check if applicable) ~ New Bldg ® Additon T Alteration @  Repair & Removal ©  Demolition O Other &

6. Is this a comer loi? NO

£ 4 7 i ]
7. Dimensions of entire new construction. Front_—3 O Rear 30 Depth TR Height 017 No. of stories / ’/,2,

8. If dwelling, number of dweiling units: Number of dwelling units on each flcor
] _
Number of bedrcoms ___ 2 Baths / /2~ Toilets__2 Heating Plant Gas Cil XX
Electric/Hot Air Hot ‘Water OIL if Garage, number cf cars ’@

9. If business, commercial or mixed occupancy, specify nature and extent of each type of use

10. Estimated cost

475; ool P 50 ©o

|
l
|
|

}

T i o A S A, 7L



3 / é 1 2O APPLICATION FOR BUILDING PERMIT -
. date TOWN OF NEW WINDSOR, ORANGE COUNTY, NEW YORK
: Pursuant to New York State Building Code and Town Qrdinances

.- Building Inspector; Michael L. Babcock " Bldg Insp Examined
" Asst. Inspectors Frank Lisi & Louls’ Krychear . Fire Insp Examined
New Windsor Town Hall oo ’ Approved
555 Union Avenue ~ : Disapproved
New Windsor, New York 12553 Permit No.
(914) 5634618 '
(914) 563-4693 FAX
L |
: INSTRUCTIONS
A. This application must be completely filled in by typewriter or in ink and submitted in duplicate to the Building Inspector.
B.

Plot plan showing location of lot and buildings on premises, relationship to adjoining premises or public streets or areas, and giving a detailed

description of layout of property must be drawn on the diagram, which is part of this application.

C. This application must be accompanied by two complete sets of plans showing proposed construction and two complete sets of
specifications. Plans and specifications shall describe the nature of the work to be performed, the materials and equipment to be used and

Installed and details of structural, mechanical and plumbing installations.

D. The work covered by this application may not be commenced before the issuance of a Building Permit.

E. Upon approval of this application, the Building Inspector will issue a Building Permit to the applicant together with approved set of plans and
specifications. Such permit and approved plans and specifications shall be kept on the premises, available for inspection throughout the

pregress of the work.

F. No buxldmg shall be occupied or used in whole or in part for any purpose whatever until a Certificate of Occupancy shall have been grantad
by the Building Inspector.

APFLICATION IS HEREBY MADE to the Building Inspector for the issuance of a Buikiing Permit pursuant to the New York Building Construciion
Code Ordinances of the Town of New Windsor for the construction of buildings, additions, or aiterations, or for removal or demolition or use of
property as herein described. The applicant agrees to comply with all applicable laws, ordinances, regulations and certifies that he is the owner
or agent of all that certain lot, piece or parcel of land and/or building described in this applicaticn and if not the owner, that he has besn duly and

properly authoized to make this application and to assume responsibility for the owner in ccnnection with this application.
Lzt S, /ZQS (’m/? 28 STl ST tups huss Trtenllo 1/ -

{Address of Applicant) 70552

R Fos- 6A”€Qﬂ>ﬁ/ Ny

(Owner's Slgna‘ure} : ﬂ 'Cwner‘s Address) / / 22 7
: PLOT PLAN

( K]ﬂctllf"" of Anhca




- NOTE: Locate all buildings and indicate all set back dimensions. Applicant must indicate the
building lirie or lines clearly and distinctly on the drawings.
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 PUBLIC NOTICE OF IIEARING 54&05,,47 7. //9 >27 125 7 |
ZONING BOARD OF APPEALS

TOWN OF NEW WINDSOR

, PLEASE TAKE NOTICE that the Zoning Board of Appeals of the TOWN OF
NEW WINDSOR, New York, will hold a Public Hearing pursuant to Section 48-34A of the
Zoning Local Law on the following Proposition:

Appeal No.

Requcstof@%saﬁo Zﬂ Cégééz #55 /e

. for a VARIANCE of the Zoning Local Law to Permit:

aAiG
~ 7

being a VARIANCE of Section

for property situated as follows:

2455 /fd‘l/rala{) _

known and designated as tax map Section _5Z ,Blk. _/ Lot 2£.

, : A ~ : . pol24
PUBLIC HEARING will take place on the f” 7_ day of /4#}“1 [ , 19 atthe
New Windsor Town Hall, 555 Union Avenue, New Wiadsof, New York begmnmg at 7:30

o’clock P.M.

lammw ( Or\u{

Chairman

bAoA, o S



Town of New Wmdsor

555 Umon Avenue
-New Windsor, New York 12553
Telephone: (845) 563-4631
Fax: (845) 563-4693

Assessors Office

1763

November 15, 2000 -

Tlmothy Lyons
Telephone Number 845-497-3856

Re: 56- 1-24 (Mr. & Mrs. Garguilo)
Dear Mr. Lyons,

According to our records, the attached list of property owners are within five hundred (500) feet
of the above referenced property.

The charge for this service is $35.00, minus your deposit of $25.00.

Please remit the balance of $10.00 to the Town’s Clerk Office.

(oot

Leslie Cook (; g %

Sole Assessor

LC/hf
Attachments

© CC: Pat Corsetti, ZBA
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56-1-19.11 - - .
JP & JP Associates Inc.
P.O. Box 7420 } x
Newburgh, NY 12550

56-1-19.12 .

‘Brian & Helen Flint

231 Toleman Rd. -
Washingtonville, NY 10992

56-1-19.13 ,
Irizarry Anselmo & Annette Simmons

237 Toleman Rd. Y
Washingtonville, NY 10992
56-1-20

Joseph Rakowiecki

151 Station Rd.

Salisbury Mills, NY 1257

56-1-39.2

Safder Akhtar H., Baby Varghese, &
Abraham Thomas :
564 Quail Valley ><

Princeton, WV 24740

56-1-25.1

Saint-Prix Nadir Aldir & Serge
215 Toleman Rd, X
Washingtonville, NY 10992

56-1-25.2

Robert & Diane Tuttle X
205 Toleman Rd. .
Washingtonville, NY 10992

56-1-25.3

William Sharp & Mary Jane Morge
197 Toleman Rd. y
Washingtonville, NY 10992

56-1-25.4

191 Toleman Rd.
Washingtonville, NY 10992

Bruce Thomas & Maria Custardy'l\omas

56-4-39.1 ,
Consolidated Rail Corp y
6 Penn Center Plaza
Philadelphia, PA 19103

56-1-47 , :
Derevensky, Richard & Laura )(
P.O. Box 309 :
Washingtonville, NY 10992

56-1-43 . - S
Flanagan Kevin J. & Mary Lou
8 Vineyard Lane

- Washingtenville, NY 10992



TOWN OF NEW WINDSOR
ZONING BOARD OF APPEALS

APPLICATION FOR VARIANCE

g D0-60 14,

Date: March 2001

Applicant Information:

(a) Michael Garguilo, 7705 6th Avenue, Brooklyn, New York 11209 (718-921-0881)
(Name, address and phone # of Applicant)

(b) Timothy Lyons, Post Office Box 16, Salisbury Mills, New York 12577 (845-497-3856)
(Name, address and phone # of Purchaser or Lessee)

(c) Daniel J. Bloom, Esq., P O Box 4323, 530 Blooming Grove Trnpke, New Windsor, NY

12553 (845-561-6920)
(Name, address and phone # of Attorney)

(d) All Phase Structure Corp., 25 South Street, Washingtonville, NY 10992 (845-497-3856)
. (Name, address and phone # of Contractor/Engineer/Architect)

Application type:

() Use Variance (____ ) Sign Variance

(__)_{—) Area Variance _—b_( ) Interpretation

Property Information:

(a) R-3 Toleman Road, Washingtonville, NY 10992 53-1-24 31,585 sq. ft.(. 73 +/- acres)
(SBL) ( Lot Size)

(b) What other zones lie within 500 ft.2 'NONE

(c) Is a pending sale or lease subject to ZBA approval of this applicaton? YES

(d) When was property purchased by present owner? August 29, 1986.
1



‘(e) Has property been subdivided previously? NO
(f) Has property been subject of variance previously? YES

If so, when? March 1992,
(8) Has an Order to Remedy Violation been issued against the property owned by the
Building/Zoning Inspector? NO
(h) Is there any outside storage at the property now or is any proposed? NOQ
Describe in detail:
IV.  Use Variance. NOT APPLICABLE
(a) Use Variance requested from New Windsor Zoning Local Law,
Section ~, Table of Regs., Col. o,
to allow:
(Describe proposal)

(b) The legal standard for a “use” variance is unnecessary hardship. Describe why you feel
unnecessary hardship will result unless the use variance is granted. Also set forth any efforst you have
made to alleviate the hardship other than this application.

(c) Applicant must fill out and file a Short Environmental Assessment Form (SEQR) with this

2



application.

(d) The property in question is located in or within 500 ft. of a County Agricultural District:
Yes No

If the answer is Yes, an agricultural data statement must be submitted along with the application as well
as the names of all property owners within the Agricultural District referred to. You may requeste this
list from the Assessor’s Office.

V. Area Variance:
(a) Area variance requested from New Windsor Zoning Local Law,
Section 48-12, Table of USE/BULK Regs.,, Col. C

Propeosed or Variance
Available Request
Requirements

Min.Lot Area _ 43,560 Sq. ft. 31,585 sq. ft. 11,975 sq. ft
Min Lot Width
Reqd. Front Yd.

Reqd. Side Yd.

Reqd. Rear Yd

Reqd. Street Frontage*
Max. Bldg. Hgt.
Min. Floor Area*
Dev. Coverage*
Floor Area Ratio**
Parking Area

*Residential Districts Only
** No-residential districts only

(b) In making its determination, the ZBA shall take into consideration, among other aspects, the benefit
to the applicant if the variance is granted as weighed against the detriment to the health, safety and
welfare of the neighborhood or community by such grant. Also, whether an undesirable change will be
produced in the character of the neighborhood or a detriment to nearby properties will be created by the
granting of the area variance; (2) whether the benefit sought by the applicant can be achieved by some
other method feasible for the applicant to pursue other than an area variance.; (3) whether the requested
area variance is substantial; (4) whether the proposed variance will have an adverse effect or impact on
the physical or environmental conditions in the neighborhood or district; and (5) whether the alleged
difficulty was self-created.


file:////1iether

" Describe why you believe the ZBA should grant your application for an area variance:

Applicant inteads to comstruct a mew residence on the parcel 30 feet x 32 feet which will comply
with all set back restrictions contained in the New Windsor Zoning Code. Rather than beinga
- detriment to the neighborhood, it is submitted that construction of a one family residence with the
afomaiddmwﬂulncethemtheﬂaoﬂhewmndmgpmperﬁa.

Ihmwiynqmmmmvmltnmlmm&empaymgm
thmghutthatpmodoftmewﬁhutdmvmgnyothubﬂd'nfn-thewmhpdthe
_ property. The eunly alternative available to the applicant would be to purchase additional
property fron an adjacent land owner. In that regard, the appllcant (Timothy Lyons) hereby
states under eath that he approached the coatiguous land owner immediately following this
~ Beard’s denial of his original application and requested to purchase such additional lands.
However, the land owner absolutely refused to negotiate the selling price or agree to any
conveyance of property to the applicant. It is further submitted to this Board that any residence
constructed on the subject parcel will not be visible (even in winter) to the surrounding home
OWRers. : S :

Wbilethere'-animdhuﬂemrthepmpeny,thef‘lilgoﬁight”hmiveuddurud
_preseats no hazardous condition te any poteatial users of any residence to be constructed on the
premiises, :
Thepmpeﬁyownerduliotcmtetbémdnmmgruétotheneedforthuvme. On the

coatrary, thepnpertyownerhsmplypndtaxuontbepmpertysucelmmthoutbemgable
to utilize it for any beneficial purpose.



V1. Sign Variance: NOT APPLICABLE
(a) Variance requested from New Windsor Zoning Local Law,

Section Regs.
Proposed or Variance
Requirements Available Request
Sign 1
Sign 2 -
Sign 3
Sign 4

(b) Describe in detail the sign (s) for which you seek a variance, and set forth your reasons for
requiring extra or over size.

(c) What is total area in square feet of all signs on premises including signs on windows, face of
building, and free-standing signs?

VII. Interpretation. NOT APPLICABLE
(a) Interpretation requested of New Windsor Zoning Local Law,
Section , Table of Regs.,
Col

(b) Describe in detail the proposal before the Board:




5 Vl]I AddmomlCozmnems

(a)Dam’bemymmufeg\mdstomthatﬂwqmmyoﬂhemmdwgﬂmmg

zones is maintained or upgraded and that the intent and spirit of the New Windsor Zoning is fostered.
(Tme&hndscamngwrbghgh&ng,pawngfmangsaeuung,sgnhmﬂhon&uﬂ%&umge)

"Applncutwﬂ -eetal coderequments of the Town of New Wudsor(except for area) nd will |

construct a “built up” septic system in accordance with New York State and Town of New
Wudsorreqnmts including the distance between well and septic system. The house will be
property set back from the nearest highway. Appropriate landscaping and screening with trees
will be utilized to enhance the aesthetic effect on the neighborkood.

IX.

Attachments required:

7 __i v Copy of referral from Bldg./Zoning Insp. or Planning Board

* _~ _ Copy of tax map showing adjacent properties.

See attached Copy of contract of sale, lease or franchise agreement.

_* Copy of deed and title policy
_* Copy(m)ofsnteplanormrveyshowmgthesxzeandlocaﬂonofthelot,the
' location of all buildings, facilities, utilities, access drives, parking areas, trees,
landscaping, fencing, screenmg,s:gns,wrbs,pavmgmdstreetswnthmZOO
fi. of the lot in question.

M, Copy (ies) of sign(s) with dimensions and location.

Two (2) checks, one in the amount of $_5¢. °“ and the second check in the
amount of $_300.62 | each payable to the TOWN OF NEW WINDSOR.

R 2 Photographsofcxmtmgpremlmﬂomseveralangl&s

*Previously submitted with Application filed on November 27, 2000 (File # 00-60).



' X. Affidavit. SEE ATTACHED

‘Date:_MAr<h 12, Iool

STATEOFNEW YORK)
. . )ss .
COUNTY OF ORANGE)

, Themﬂ«&gnedapphcam,bangd\ﬂyswom,depomandswesﬂmﬂwmfmnon, statements
and representations contained in this application are true and accurate to the best of his/her knowledge or

- to the best of his/her information and belief. The applicant further understands and agrees that the

Zoning Board of Appeals may take action to rescind i if the conditions or situation
presented herein are materially changed. ’//‘:V‘“‘““ ‘ , |
"TAMOTHY LYQNY
( Applicant)
Sworn to before me this NOTARY PUBLIC - STATE OF NEW YORK
yo) day of /hm’cj\ , 2001 RESIDING IN ORAN&G‘E COUNTY
mMISSION EXPIRES
A 3 ¢/
XL ZBA Action: '

(2) Public Hearing date:



~ STATE OF NEW YORK )
COUNTY OF ORANGE )

“Timothy Lyons beiag duly sworn deposes and says:

1. Ireside at P. O. Box 16 Salubury Mills, New York 12577 and submit this Affidavit in
support of my application for an Area Variance fron The Town of New Windsor Zoning
Board of Appeals.

2, Iprevnoulyapplled fortheubjectAm Variance from the New Windsor Zoning Board
of Appeals on November 27, 2000 (Application #00-60). That application was denied by
the Zoning Board of Appeals of the Town of New Windsor at a public hearing heid on
January 8, 2001.

3.  Subsequent to that hearing, I approached the owner of premises adjacent to the subject
premises and asked if he would sell a portion of his premises to me so that I would have
sufficient acreage to construct my one family residence without the need of an area
variance. :

4. Thj lﬂgllbor summarily dismissed uj offer and indicated that he would not sell any
portion of his lands to me under any circumstances.

5. In addition, my attorney, Daniel J. Bloom, Esq., corresponded with Consolidated Rail
Corp. (former owner of the railroad trestle and tracks) adjacent to the premises and was
informed by Norfolk & Southern Corp. (new owners of the track and trestle) that they
have no intentions in the immediate future to discontinue the use of the same.

6. Buednpoltheafomandnewdevdopmnts regnrdmgnydun‘etommnta
residence on the subject premises, I respectfully request permission from this Board to

remew my application at this time. /

Sworn te before me this /77~ ,, ;
day of Jyftre/— 2001. , S
ROTARY PUBLIG » SINTE OF NEW Yors



~ ZONING BOARD OF APPEALS:TOWN OF NEW WINDSOR
* COUNTY OF ORANGE:STATE OF NEW YORK -

InmeMatteroftt\éAppliwtionforVarianCebf L
. AFFIDAVITOF
o SERVICE
ng% v@rm - . BY MAIL
#0-404 |
X
STATE OF NEW YORK)
) SS.:
COUNTY OF ORANGE )

PATRICIA A. CORSETTI, being duly swom, deposes and says

" ThatIam not a party to the achon, am over 18 years of age and reside at
7 Franklin Avenue, New Windsor, N. Y. 12553.

ﬂmatonme_l,#&ayof mﬂtal)\é , 20.02_, I compared the /5
addressed envelopes containing the Public Hearing Notice pertinent to this case
with the certified list provided by the Assessor regarding the above application
for a variance and I find that the addresses are identical to the list received. I
then caused the envelopes to be deposited in a U.S. Depository within the Town
of New Windsor.

%ch%

Notary Public

Swomn to before me this
___ day of , 20

Notary Public



NEW WINDSOR ZONING BOARD OF APPEALS 56-1-24

----------------------------------------------------------------- X
In the Matter of the Application of ~ MEMORANDUM OF
| DECISION DENYING
GARGIULO/LYONS AREA VARIANCE
#00-60
--------------------------------------------------------------- -x

WHEREAS, MICHAEL GARGIULQ, owner, 7705 Sixth Avenue, Brooklyn, N. Y.
11209, and TIMOTHY LYONS, prospective purchaser, 25 South Street, Washingtonville. N.
Y. 10992, have made application before the Zoning Board of Appeals for 11,975 sq. ft. lot area
variance to permit construction of a single-family residence on Toleman Road in an R-3 zone;
and -

WHEREAS, a public hearing was held on the 11" day of December, 2000 and
continued on the 8th day of January, 2001 before the Zoning Board of Appeals at the Town Hall.
New Windsor, New York; and

WHEREAS, Applicant, Timothy Lyons, a} pLared with Danicl §. Bloom, Esq. for this
Application; and

WHEREAS, there were 11 spectators appéaring at the December 11, 2000 public
hearing; none appearing for the continuation of the hearing on January 8 2001; and

WHEREAS, the majority of the 5pcctalms appearing on December 11, 2000 spoke in
opposition to the Application; and

WHEREAS, a decision was made by the 20ning Board of Appeals on the date of the
continued public hearing denying the application; znd

WHEREAS, the Zoning Board of Appcals of the Town of New Windsor sets forth the
following findings in this matter here memorialized in furtherance of its previously made

decision in this matter:

1. The notice of public hearing was duly senl to residents and businesses as prescribed by
law and in The Sentinel, also as required by law. -

2. The evidence presented by the Applicant showed that:

(a) The property is a residential property consisting of a one-family home located in a
neighborhood containing two-family homes.

(b) The propeﬁy meets all zoning requitecments except that of lot area which s



(b) The Applicant proposes signs to be plac cd on a freestanding, rctail sales facility
located in the middle of the shopping center.

(c) The front fagade sign, as proposed, is consistent with and appropriate to the size of’
the structures.
(d) The front fagade sign will be sufficient to id'énli‘fy the existence of the business o
motorists traveling on the adjacent, busy commercial highway.

(e) The front fagade sign will measure 2 fl.f' by 25 fi.

(1) The sccond sign is placed on the rear cf the building and is merely for
identification by persons already in the shopping center.

(8) The size of the sign applied for, 1 fi. by:16 fi. is the largest sign that the landlord of
the property will permit, mdepcndem ol any determxmhon by the ZBA.

WHEREAS, the Zoning Board of Appcals nl the Town of New Windsor makes the
following conclusions of law here memorialized in furtherance of its previously made decision in
this matter:

I. The variances will not produce an undesirabie change in the character of the
neighborhood or create a detriment to nearby properties.

2. There is no other feasible method availablé 1o the Applicant which can produce the
benefits sought.

The variances requested are substantial in relation to the Town regulations, but
nevertheless are warranted.

4. The requested variances will not have an edverse effect or impact on the physical or
cuvironmental conditions in the neighborhood or zoning district.

5. The difticulty the Applicant [aces in Lonlmmmb to the bulk regulations is self-created
but nevertheless should be allowed.

6. The benefit to the Applicant, if the requested variances are granted, outweigh the
detriment to the health, safety and welfare of the neighborhood or community.

7. The requested variances as previously staled are reasonable in view of the size of the
building. its location, and its appearance in nelamm lo other buildings in the neighborhood.

8. The interests of justice will be served by ullowm;D the granting of the requested arca
variances.



substantially less of that allowed by the Zoning Loc}ul Law.

(¢) The property is situated so that access (o the propetty is by a public road which
must, however, pass through a narrow railroad tunncl.

(d) This property was the subject of a pncwous application made under file #91 -24.
(e) Circumstances of the lot and its location have not changed since the original
Application.

(f) The instant Applicant has proposed hmldmg a house somewhat smaller than that
of the earlier Applicant, but the earlizr application was for a lot area variance and
did not require any other area varianccs.

(2) Both the earlier Application and this Application, the use was and is a permiticd
one and the Applicant seeks only an urea variance for the area of the lot.

(h) The railroad tunnel on the public road abutting this premises is so narrow that it
will only allow the passage of one motor vehicle at a time and will not
accommodate two motor vehicles passing in opposite directions at the same time.

(1) The lot is not served by either municipal sewer or water.

(J) The available lot area of the lot which is the subject of this Application is
significantly less than that required by the Town Code.

WHEREAS, The Zoning Board of Appeais of the Town of New Windsor makes the
following conclusions of law here memonallzed in furtherance of its previously made decision in
this matter: - :

I. The requested variance will produce an undesirable change in the character of the
ncighborhood and will create a detriment to nearby properties.

2. Development of this personal property will increase the traffic on the adjacent
roadway which cannot accommodale acditional usage due to the presence of a
railroad tunnel constricting the properly.

There is no other feasible method dvallable to the Applicant which can produce the
benefits sought.

I

4. The variance requested is substantial in relation to the Town regulations and is not
warranled for the reasons listed above.

5. The requested variance will have an acverse effect or impact on the physical or
environmental conditions in the neighborhood or zoning district.



6. The dl“lcuhy the Apphcam faces in conf-»rmmg, o (hc bulk reg,ulahons is sc,lf created
7 dnd should not be allow«.d

7. No mformatmn was presemcd to the Board about lhc prescnt owner, (Jdlg,\ulo
‘whether or not he was aware of the restriztions permitting building at the time he
~acquired the lot. The present Appllrcanl Lyons, apparently a contract vendee and is

. aware of the restrictions on the lot piohlt iting building thercon.

8. rlhe benefit to the Applicant, |t the lcques(cd variance is granted does not outweigh
the detriment to the health, safety and welfare of the neighborhood or community.

9. The requested variance ié not appropriaté::.

10. The interests oflusucc will not be bU’VL(x by allowmg the granting of the requested
area varlance

NOW, THEREFORE, BE IT

RESOLVED that the Zoning Boand of Appcals of the Town ot New Windsor DENY a
request for a 11,975 sq. fi. lot area variance to allovs construction of a single- family residence in
an R-3 zone, as sought by the Applicant in accordarce with plans filed with the Building
Inspector and presented at the public hearing, ; '

BE IT FURTHER
RESOLVED, that the Secretary of the Z()l\fng Board of Appeals of the Town of New

Windsor transmit a copy of this decision to the Town Clerk, Town Planning Board and
Applicant. :

~ Dated: March 12, 2001.

/ﬂw@%

Chaumt(
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~20NING BOARD OF APPEALS (zba Disk#5-030992.£f4)
TOWN OF NEW WINDSOR :
————————————————————————————————————————————— x
"In the Matter of the Application of
MICHAEL A. GARGUILO DECISION DENYING
AREA VARIANCE

#91-24.

—————————————————————————————————————————————— x

WHEREAS, MICHAEL A. GARGUILO, residing at 3009 Weymouth
Court, Apopka, Florida 32703, has made application before the
Zoning Board of Appeals for an 11,975 sg. ft. lot area variance
in order to conform to the regulations for a building lot located
on the east side of Toleman Road in an R-3 zone; and

WHEREAS, a public hearing was held on the 27th day of
January, 1992 before the Zoning Board of Appeals at the Town
Hall, New Windsor, New York; and

WHEREAS, the applicant was represented at said public
hearing by Robert Hansche of Hansche Realty, who was authorized
by the applicant to represent him in connection with this
application, and he spoke in support of the application; and

WHEREAS, the public hearing was attended by three (3)
spectators who spoke in opposition to the application, to wit,
Alix Arnoux and Shirley Arnoux, both residents of an adjacent
parcel of land, who objected to the granting of the variance upon
the grounds that the parcel in question is too small to be a
building lot, that there is water present at the back of the lot
which makes the same unsuitable for building, and that if fill
were brought in to enable a built-up septic system to pass the
required perc test, this would cause drainage from the lot to
flow toward their property; and Maria Thomas, a resident of an
adjacent parcel across the street, who objected to the granting
of the variance upon the grounds that the property is marshy and
unsuitable as a building lot; and

WHEREAS, the Zoning Board of Appeals of the Town of New
Windsor makes the following findings in this matter:

1. The notice of public hearing was duly sent to residents
and businesses as prescribed by law and published in The
Sentinel, also as required by law.

2. The evidence shows that applicant is seeking permission
to vary the provisions of the bulk regqulations pertaining to lot
area in order to conform to the regulations for a building lot,
having neither water or sewer, in an R-3 zone.

3. The evidence presented by the applicant substantiated
the fact that a variance for less than the allowable lot area
would be required in order to allow the subject lot to become a
building lot, since the same is undersized, being deficient in

AT,



lot area, and which otherwise would conform to the bulk
regulations in the R-3 zone.

, 4. The evidence presented by the applicant included a
‘number of prior deeds for the property. However, it was unclear
from the evidence presented by the applicant at what point in
time the subject parcel was created out of a larger parcel or
parcels.

5. In the absence of any clear proof that the subject
parcel, pre-existed the adoption of zoning by the Town of New
Windsor, it is the finding of this Board that the said parcel is
not a pre-existing, non-conforming undersized lot of record.
Consequently, this Board must view the subject parcel as one
which was created as an undersized, non-buildable lot subsequent
to the adoption of zoning in the Town of New Windsor.

6. The evidence presented by the applicant indicated that
the applicants purchased the subject lot in 1986. The applicable
zoning has remained unchanged for many years. Consequently, it
is the finding of this Board that the subject lot was an
undersized, non-buildable lot, at the time the applicant acquired
the same in 1986, just as it is at the time of the instant
application.

7. At a preliminary hearing on this application, the
applicant's representative was requested to inquire of
neighboring property owners if they would be willing to sell the
applicant enough additional land in order to obviate the
necessity for an area variance, and to return to the public
hearing with this information. At the public hearing the
applicant did not present such information since the applicant's
representative, Mr. Hansche, apparently was directed by the
applicant not to contact any adjacent property owners since he
did not want to invest any additional money in the subject
property.

8. It was not the intention of the Zoning Board of Appeals
to require the applicant to enter into negotiations for the
purchase of additional land from any adjacent property owner.
The intention of the Zoning Board of Appeals in requesting that
the applicant obtain this information was simply for the purpose
of determining whether the applicant had an alternative remedy
which would permit him to create a buildable lot without the
necessity of obtaining an area variance. If an adjacent owner
had been willing to sell the applicant sufficient additional land
in order to expand the lot size to the minimum area required for
a buildable lot, the cost of such land to the applicant might
have been a factor in determining significant economic injury
from the application of the bulk requirement to the applicant's
lot.

9. Since the applicant declined to contact adjacent
property owners regarding the possibility of purchasing
additional land, it is the finding of this Board that the
applicant has failed to present one relevant item of evidence, to
wit, whether an alternative method of producing the result sought



by the applicant was available to the applicant, other than the
variance procedure. The failure of the applicant to produce
evidence requested by this Board is not viewed as determinative,
but is considered by this Board as a relevant factor upon this
area variance application.

10. The evidence presented by the applicant indicated that
the value of the subject lot, without an area variance, was
$12,000, which was amended and reduced at the public hearing to
$9,000. The evidence presented by the applicant further
indicated that the value of the subject lot, with an area
variance, if the same were granted by this Board, was $27,000,
which was amended and reduced at the public hearing to $25,000.

11. The evidence presented by the applicant at the public
hearing indicated that the applicant purchased the subject lot in
1986 for the sum of $22,900.

12. Since the lot area has remained the same from 1986 to
the date of the public hearing, and since the applicable zoning
has not changed during that same time frame, it appeared from the
evidence presented by the applicant that the subject lot had
fallen in value from $22,900 in 1986 to its present value,
without a variance, of $9,000. Upon questioning Mr. Hansche, the
evidence presented on behalf of the applicant indicated that the
diminution in value from 1986 to the present was the result
solely of market conditions, it was not a result of the
applicable zoning, which remained unchanged during this time
period.

13. It is the finding of this Board that the applicant has
failed to show significant economic injury from the application
of the: 2oning Local Law to his land. When the cost of the parcel
in 1986 is compared with its value as zoned at the present time,
it appears that the applicant simply overpaid for subject lot.

It does not appear that the diminution in value was the result of
the applicable zoning, which remained unchanged during this
entire time period. The evidence presented by the applicant's
agent, Mr. Hansche, is unequivocal, the diminution in value from
1986 to the present was solely as a result of the market
conditions. Given this evidence presented by the applicant, this
Board cannot find that the applicant has made a showing of
significant economic injury from the application of the Zoning
Local Law to his land.

14. In addition, it is the finding of this Board that the
hardship the applicant now finds himself facing is self-created.
The applicant bought a substandard, non-buildable lot in 1986.
The zoning was the same in 1986 as it is at the present time.
The lot remains substandard and non-buildable at the present
time. The applicant now seeks a variance from this Board in
order to build upon this substandard, non-buildable lot.
However, the applicant has failed to investigate the possibility
of acquiring additional land in order to enlarge the lot to the
minimum buildable lot size and the applicant has failed to show
significant economic injury from the application of the Zoning
Local Law to his land. Although self-created hardship is not



determlnltlve ‘on the applicant's request for an area variance, 1t
is a factor which this Board has considered.

. 15. 1It'is the,flndlng of this Board that if the applicant
has suffered any economic injury with respect to the subject lot,
it exists by virtue of the applicant's own decision to purchase
this lot for a substantial sum of money in 1986 without
investigating whether the same was of sufficient lot area to be
buildable, and by the subsequent adverse changes in real estate
market conditions. Since the applicable minimum lot area has
- remained unchanged.in the Zoning Local Law since before the time-
the applicant purchased this lot, it is the finding of this Board
that no significant economic injury resulted from the application
of the Zoning Local Law to the applicant's land.

16. The requested variance is substantial in relation to the
bulk regulations.

17. The requested variance will result in substantial
detriment to adjoining properties and will change the character
of the neighborhood.

~ 18. The regquested variance will'produce'an effect on
population density and governmental facilities.

19. Their may be another feasible method available to the
applicant which can produce the necessary results other than the
variance procedure but the applicant has failed to investigate
this alternative remedy in order to determine if, in fact, it is
available to him.

 20. The interests of justice are served by denying the
requested variance.

21. The applicant has failed to make a showing of practical
difficulty entitling him to the granting of the requested area
variance.

NOW, THEREFORE, BE IT

RESOLVED, that the Zoning Board of Appeals of the Town of New
Windsor deny a 11,975 sg. ft. lot area variance in order to
conform to the regulations for a building lot, in accordance with
plans filed with the Building Inspector and presented at the
public hearing.

BE IT FURTHER

RESOLVED, that the Secretary of the Zoning Board of Appeals
of the Town of New Windsor transmit a copy of this decision to
the Town Clerk, Town Planning Board and applicant.

Dated: March 9, 1992.

«
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January 8, 2001 : 2

PUBLIC HEARINGS:

G YON

MR. NUGENT: Public hearing held on 12/11/00 reconvened
for request for 11,975 s.@f. lot area variance to
construct single-family residence on Toleman Road in an
R-3 zone. :

Daniel Bloom, Esg. and Hr; Tim Lyons appeared before
the board for this proposal.

MR. BLOOM: Good evening, gentlemen, my name is Dan
Bloom and I have been retained by Mr. Lyons to appear
with him this evening. I realize that he was here on
the original applicatijon and made a presentation. I
had the opportunity to review the minutes of that
meeting and after reviewing those minutes with this
board’s permission, I’d like to address some issues
that I perceive were raised at the time, if that’s
acceptable at this time. 'I realize that the public
hearing was closed, but I'believe that the meeting was
extended, you extended the courtesy to my client
because I unfortunately was under the effects of the
flu at the time. What I would like to do before making
any of the comments is with your permission, Mr.
Chairman, is submit to the board for its consideration
in conjunction with my remarks the plans of the
proposed house, should thé variance be granted here,
and the reason why I would like to take the opportunity
to do that is that there were questions raised before
at the prior meeting relative to why this board should
consider granting a variance when there had been an
application before this board back in 1991 and my
client at the time I believe in response to those
questions indicated that he obviously had no personal
knowledge of the reasons but he suspected that perhaps
definite plans had not been presented to the board on
that occasion, so that he: could make an intelligent
decision with respect to the magnitude of the variance
that was being requested.: And to that end, my client
has at my request secured: proposed plans which indicate
a proposed dwelling which' is going to be actually
smaller than originally proposed on the site plan that
he submitted to the board with his original application
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and I believe according to. these plans, the actual
structure will be 30 x 32 feet as opposed to 28 x 40.
My client advises and based upon the information
presented to the board so far, if this board were to
consider granting the area variance requested, the
proposed construction would require no other variances.
It would meet all the setback requirements. The
original site plan presented to the board contains the
septic design, it’s a built-up system to accommodate
the septic system on the éroperty and the well, the
proper distances. would be :between the two, and what I
would like to now address iis what I perceive to be a
major concern on the original return date of this
hearing and that was the guestion about the danger
presented to the premises ‘and the general public by
reason of the train tunnel which abuts the premises in
question. And I had my client go out and take
photographs of the site which I would like to with the
Chairman’s permission present to the board at this
time, these are the photoéraphs my client delivered to
me now, I’'m not sure maybe the board, have you had
those on the prior application?

MR. NUGENT: I believe weéhave this.
MR. TORLEY: Or similar pﬁotoqraphs.

MR. BLOOM: If that’s the%case then I don’t want to
belabor the point, what I:would like to do, however,
with this board’s permission--

MR. TORLEY: One of our célleagues was not able to be
here at the last meeting, he was recovering so--

MR. BLOOM: With the board’s permission, I’d like to
present this evening more: recent photographs
specifically taken for the purpose of focusing in on
the relationship between the tunnel and the property
itself so that the board could get a better perspective
of the distance between the tunnel, the sight line and
the property itself and shmnarizing these photographs,
I would simply say and I visited the site myself today
to be sure that the photographs accurately depicted the
way I believe they did depict and I believe and I
submit respectfully to the board that they do, that in



January 8, 2001 3 4

actuality, if you stand on the premises in question and
you look toward the tunnel, the line of sight is
clearly through the tunnel out the other side of the
tunnel even beyond where- the cars on the other side
will stop to wait their turn to pass through the one
lane of travel. What I am really suggesting to the
board is that though it may sound strange that a one
lane tunnel would present a situation for a property
such as this which would take it out of the zone of
danger, I submit that that is the case in this case.

As I approached that tunnel this afternoon, I realized
and everybody does, that you’ve got to stop before you,
well before you get to thé tunnel, be sure you’re clear
before you pass through tﬁe tunnel, it’s like almost
having a built-in stop sign at the edge of the
property. I also read thé comments of the various
members of the public at the last meeting and
obviously, well-intentionéd, but when I analyzed the
comments and I placed them in the context of the tunnel
and the property, I realize that most of the comments
were directed at properties further to the north and
south of the tunnel, where they are contiguous to bends
in the road as opposed to:this located property which
is a very clear line of sight. And finally, I would
like to submit to the board that my client doesn’t
intend to use this property to its maximum. He
originally constructed or:designed a house which would
be 40 feet by 28 feet which would meet the parameters
of the zoning ordinance, again, he wouldn’t have needed
a variance for any of the setbacks but after hearing
the comments from the genéral public and hearing the
comments from the board the last time, he has
voluntarily cut that back substantially to 30 by 32
feet to be well within the limits to minimize in
accordance with the zoning law the request for the
variance in question, And in conclusion, I would only
respectfully submit to thé board that if my client is
not permitted to build this house on this particular
piece of property, that the owner of the property is
going to be relegated to paying taxes infinitum to the
Town of New Windsor, whatéever they may be on an
unimproved lot without any benefits certainly to the
property owner, without any benefit to the coffers of
the Town of New Windsor and certainly without a benefit
to the future owners of this particular residence which
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obviously will contain a prxce tag that would be
appropriate to what many people in this Town would like
to buy but don’t have the opportunlty to buy. With
that, I believe the presentat1on is complete and if you
have any questions. :

MR. NUGENT: Does your clﬁént intend to live in the
house or build as a perspective?

MR. BLOOM: My client’s building to it live in it but I
realize he’s not going to ‘live forever and I realize
this board has to address that issue but his intention
is to reside in the house himself.

MR. TORLEY: This property was brought before the bhoard
in 1991 for essentially the same purposes and we
rejected primarily because the lot was, the area
variance was considered excessive at that time, as well
there were no requests fof any setbacks or any side
yards or anything else because a house could be made to
fit on the lot and still meet--the house is 11,000
square feet too short. At that time, Jim and I were on
the board and it was felt that the lot did not meet the
criteria, the lot hasn’t gotten any bigger, the zoning
laws haven’t changed, why should we make a different
decision now? :

MR. BLOOM: Well, as I sajid before, Mr. Torley, I
wasn’t, of course we weren’t here at the time, I don’t
know whether or not your board was afforded the
opportunity to review a proposed site plan, a proposed
built-up septic system, I.don’t know how the
presentation was made. I:don‘t know that your board
considered the photograph& that I just submitted which
show a clear line of sight in terms of proposed danger.
Now, if your remarks are limited strictly to the extent
of the requested variance; in terms of the square feet,
obviously, I have no answér for that because I can’t
change the square footage; I would only argue that I
would respectfully submit: that I think it imposes a
tremendous burden upon land owners in this Town that
they are obligated to pay: taxes on property in
perpetuity, so to speak, when it can never be utilized.

MR. TORLEY: But you‘re nbt obligated to buy it knowing
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the lot size.

MR. BLOOH# Perhaps not, Igdon't know how Mr. Gargiulo
acquired it, I don’t know if he inherited it.

MR. TORLEY: You have an option to buy.

MR. BLOOM: My client has } contract to buy it, that’s
correct. ;

MR. REIS: Mr. Chairman, per our discussion after the
meeting last, at the last meeting, I will be recusing
myself from this determination in this particular
situation. :

MR. NUGENT: Okay.

MR. TORLEY: Accept a motion on this matter? Mike, do
you have anything you want to bring up?

MR. KANE: No, I read theiminutes.

MR. NUGENT: There’s no witer or sewer available for
this lot? :

MR. LYONS: No.

MR. NUGENT: None propose@, you don’t know of anything,
right? :

MR. BABCOCK: No.

MR. TORLEY: Not out theré, you have to run the sewer
line underneath the railroad tracks.

MR. NUGENT: I don'’t know: I know what we did the last
time I was here. I kind of got the same feeling that
Mr. Bloom has abcout if the Town would take the lot over
as whatever but whoever owned it regardless of how he
got it he’s going to pay taxes the rest of his life.

MR. TORLEY: But that, yo@ know, if a lot doesn’t meet,
it’s 11,000 square feet short, significantly short in a
bad spot with a lot of wet area on the lot.
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MR. BLOOM: If I may, Mr.é&drléy. A

- MR. TORLEY: I’ve been out on the lot in 1991 and

‘wandered through there. : _—

" MR. BLOOM: ‘If I may, it’s not in wetlands area, it’s
not in a flood plain and my client was out there after
the tremendous rainstorm Wwe had a few weeks back and
there was no runoff, it was clean, respectfully.

MR. NUGENT: I(il accept é motion. -

' MR. TORLEY: As stated before; since all motions must
be in the positive sense, :I move we grant Mr. Gargiuolo
his requested variance. :

'MR. KANE: Second it.

ROLL CALL

MR. KANE AYE 5
MR. REIS , ABSTAIN
MR. TORLEY NO f
MR. NUGENT AYE

MR. TORLEY: Motion fails for lack of three positive
votes. i

MR. NUGENT: Hold on justgone second.

(Discussioﬁ was held off the recbrd)

MR. BLOOM: Thank you.
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PUBLIC HEARING:

GARGIULO/LYONS
MR. NUGENT: Request for 11,875 sq. ft. lot area for
ﬁconstructlon of a.single- famlly re51dence on east side -

of Toleman Road 1n an R-3 zone.

Mr. Tim Lyons appeared before the boafd for this
proposal.

MR. NUGENT: Ts there anyone in the audience for this
application.

MR. TORLEY: What I’m circulating is a sign-up sheet so
we can have your name correctly for the record.

MS. CORSETTI: For the record, Mr. Chairman, we sent
out 13 notices to adjacent property owners on November
11, 2000. .

MR. REIS: For the record, my office is involved in the
sale of this property.

MR. NUGENT: Can you make an unbiased decision?

MR. REIS: I believe I can with your acceptance and
acknowledgment.

MR. NUGENT: As long as it’s in the record.

MR. LYONS: I need 11,000 square feet to build a two
bedroom home, I’m looking to build it, I’ve made, I
meet all the setbacks for the house, for the well, the
septic, the only problem is it’s shy 11,000 square feet
for the zoning, it’s one acre.

MR. KRIEGER: Does it have sewer or septic system?
MR. LYONS: Septic system and well.

MR. TORLEY: How did you come to acquire the property°
You're the owner of the property?

MR.‘LYONS: - No, Mr. Gargiulo.
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"MS. CORSETTI: He’s-thé'bontraét purchaser, we have on
file a proxy from the owner.

MR. LYONS: I’m purchasing it, I have, the survey shows

__a.way out, the house, all the setbacks, the well and

the septic clears everything, everything, if it’s not
in wetlands, it all works out just shy 11,000 square
feet. ' ' : :

MR. NUGENT: Have you tried to contact any of the
adjacent property owners to gain additional property?

MR. LYONS: No.

MR. TORLEY: Are you aware of the history of the
property? '

MR. LYONS: A little bit.

MR. TORLEY: Including its previous appearance before
‘the zoning board. '

MR. LYONS: No, I know that it was brought before the
board before.

MR. TORLEY: Brought before the board before for area
variances in 199, Andy, do you have the file here?

MR. NUGENT: I have it right here, ‘91.

MR. LYONS: Yeah, but they could have been trying to
put a-- ‘

MR. TORLEY: Single-family house.
MR. LYONS: But it could be 40 foot.

MR. TORLEY: Do we want to enter that previous finding
into the record? :

MS. CORSETTI: Everything is in the record.

MR. TORLEY: For this hearing.
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MR. NUGENT: Don’t need it, it’s already in the record.
MS. CORSETTI: 1It’s in our file.

MR. TORLEY: This piece of property was in for an area
variance before and it was turned down so what'’s
changed?

MR. LYONS: I don’t know what it was turned down before
for. :

MR. TORLEY: Turned down for a single family home.
MR. LYONS: It might, the setbacks.

MR. TORLEY: The lot area variance was considered too
large.

MR. LYONS: Well, I went all the way, I laid out the
house on it, I laid the septic out, I made sure all the
setbacks worked before I even brought it to the board,
I actually made the house even smaller to make sure.

MR. TORLEY: The property’s the same size as it was
before, the zoning code is the same requirements as it
was before it was turned down before, can you give us a
reason why we should approve it now?

MR. LYONS: Well, the owner doesn’t have any land
around it and other than that, the only way to make it
work would be to purchase land around it and it’s just
locking it up, it will be this way forever.

MR. NUGENT: It’s unfortunate because there’s really
nothing the board can do with it.

MR. REIS: Are you aware where this sits, Larry?
MR. TORLEY: Yes.

MR. REIS: Correct me if I’m wrong if we can create,
besides the fact that we’re involved with the selling
of the property, it’s not going to change my life, I’m
just looking at it as unbiased and as objective as I'm
able, but with due respect to the land to create the
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highest and best use, what’s this, a two bedroom unit?
MR. LYONS: 'fwo bedroom.

MR. REIS: And if it doesn’t impact the environment or
the neighborhood.

MR. TORLEY: Well, let’s see what the public has to
say. '

MR. REIS: Can we open it up to the public?
MR. NUGENT: If we're4ready to do that.

MR. TORLEY: I have no other questions.

MR. MC DONALD: T’m ready.

MR. NUGENT: At this time, I’d like to open it up to
the public, try not to be repetitious, state your name
and address so that, and loud enough so that the
recording secretary can hear vou.

MR. GORDON RAULER: My name is Gordon Rauer, R-A-U~-E-R,
I’m the president of the Little Britain civic
Association, a civic association that has been around
about ten years, we pop up when we feel evil things are
being perpetrated in our community. Unless there’s a
compelling reason for down zoning, our association
believes there is no reason to grant this variance. We
don’t see any compelling reason why the western end of
the town should have a down zoned piece of property.
There are additional vacant pieces of property in the
community, in the immediate community, and we’re not
excluding anybody from the community as a result of
this. We’re sorely concerned our entire civic
association which is a significant number of people in
the western part of the town that this down zoning is
being entertained. The people here are immediate
homeowner’s who have the notice, there are additional
concerns aside from the down zoning which I know this
board rarely grants and I know the town has been very
protective of its zoning as it should be. One of the
main issues here is the railroad tunnel and for those
of us who drive Toleman Road, that tunnel is at best a
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¢isaster and at worst, an accident, okay, we know that
the railroad will do zero about changing this tunnel, I
nean, that’s a given. Toleman Road is not a high speed
road, that’s a very bad turn and now we’re creating a
piece of property next to the tunnel, has to have a
ériveway, okay, there are school buses, there are all
kinds of safety issues involved here. We’re not
getting into drainage, there’s wetlands, we’re not
getting into the fact that the train is at the second
floor level, we don’t feel that with the quality of
life our community offers that this piece of property
should actually be built on, that is an active rail
line and CSX is planning a lot more freight in this
community. And there will be a lot more trains coming
through there. Now, there’s an obligation, generic
obligation by the town to protect its present citizens
and potential citizens, we feel that before a down
zoning should take place on this, that the board and I
know many of you and you certainly are, do not do
things lightly, but take very strong consideration as
to the consequences of down zoning this piece of
property. Thank you.

MR. NUGENT: Anyone else?

MR. RACKOWIECKI: My name is Joe Rackowiecki, I own the
property in the back, I’m a dairy farmer, there’s about
15 acres of swamp that’s adjoining this. I have lived
there all my life. I don’t know when it was filled but
it’s just a wet hole that was filled in at sometime and
I can’t see, I don’t know, I’m not a objecting if

~ somebody builds a house but there gets to be a point
where you fill wet holes in and put the house on it and
it’s getting to be too many of those around, like I
said, there’s wetlands, state wetlands that’s probably
less than a quarter of a mile from there cause I’ve got
about 15 acres of it in my swamp on the farm and
there’s a creek that runs, I don’t know if it’s in the
back of this property or whatever, but there’s a creek
that runs under the railroad there, probably a four or
five foot culvert because I used to play in there when
I was a kid. It concerns me that there’s low ground,
poorly drained ground, it’s been filled in at sometime
and this is what we’re trying to build a house on.
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MR. NUGENT: Okay, thank you. I’m Diane Tuttle, I’m
two houses from the tunnel, My concern would be
safety, if there’s a house on this property, it’s at
the mouth of the tunnel directly at the mouth of the
tunnel, if there are children in this home a school bus
cannot stop there, school bus needs to be seen and if a
victim whoever buys this home has children, they’1ll not
pick those children up and the buyer will not have this
information until it’s their problem. We’re worried
about safety and really concerned for quality of life
in that area if there was a house there. Thank you.

MR. NUGENT: Okay, anyone else like to speak?

MR. SHARP: My name is William Sharp and I live at 197
Toleman Road, which is 3 houses away from the tunnel.
And my point of view is from a public safety point as
well, I have lived if this town since 1977, not
necessarily on this road, I have worked with the police
department as an auxiliary officer, I know that from a
public safety standpoint that road, Toleman Road in
itself has a high incidence of accidents, the. Tunnel
area on Toleman Road tends to ice up very quickly. If
you do a survey with the police department using
Toleman Road ass the field of entry, you’ll see that
there are numerous accidents that have taken place on
that road in or about the tunnel trestle. So again,
from a public safety standpoint, I think it’s not a
good move. Thank you.

MR. NUGENT: Thank you. Anyone else?

MS. SAINT-PRIX: Nadir Saint-Prix. Besides the safety

issue, they have been trying to sell this property for

a while now and nobody seems to be interested in buying
it, now they’re trying to build a house to try to sell

it most probably.

MR. LYONS: 7This is for my own, I'm not selling it.
MS. SAINT-PRIX: Okay, so, I mean, to me, if they end
up selling it, it’s 1like nobody is going to want that
piece of property if they haven’t bought it before.

MR. NUGENT: Thank you.
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MR. SAINT-PRI: My name is Serge Saint-Prix, I’m the
husband of Nadir Saint-Prix. Every morning I go out of
my driveway, that property will be almost across,
actually, it could be across my own property, and every
morning I go out of my driveway and I really, really
have to look on both directions. I mean, I’m adding
the idea of the concept of safety, but I’m one who'’s
just right before the tunnel and sometimes, I have to
put hard brake in order to make sure that I come out of
my driveway safely. Again, I want to add the argument
of safety, last winter, during a snow storm, a driver
skidded and it took our mailbox away because of the
curve and he just skidded and just removed ouxr mailbox
so this is an area again that’s very dangerous. Thank
you.

MR. NUGENT: Thank you.

MR. BONAMENE (PHONETIC): Joe Bonamene, just again, on
the traffic on Tolwman, our neighbors in Washingtonville
also where Toleman Road and Brotherhood Winery dump out
into Route 94, there’s things in the papers indicating
the problems of the traffic getting out onto 94, if we
change that and we had more traffic going into there,
you won’t even be able to get out of that part of the
town, it’s already a problem and to increase it will
just bring it to a standstill. There’s no way to
increase Washingtonville and 94 where it comes in,
there’s homes on both sides and businesses so that’s
not going to be able to be changed and you’re just
going to add more problems to something that can’t be
fixed already.

MS. TUTTLE: Would we be permitted to submit photos so
you can get a good idea of the blind curves?

MR. TORLEY: Never turn down information.
MR. NUGENT: Where is the lot?
MS. TUTTLE: At the mouth of the tunnel on this side.

MR. LYONS: This is from the tunnel looking out, they
keep saying-it’s a safety problem, but from this where,
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he was saying. that it is a problem, he’s on the other
.side where he can’t see around either side but this one
is on the opposite side where you can see down the
tunnel clearly, you’re coming out right here is the
driveway, you’re coming out, you can see clearly all
the way down the tunnel and you can see clearly all the
way up the curve from the driveway, it’s 290 feet to
the start of the bend and where you’re driving a car,
it’s 480 feet to the driveway that you start to see it.
It’s clearly not a problem at all for traffic and it’s
the property itself isn’t creating the problem, it’s
-the tunnel creating the traffic where I mean I’m
putting a house on this property has nothing to do with
the fact that the tunnel’s too small, you can only get
one car through it, it has no, the property has no,
nothing to do with that. And as far as people being
around it, I’ve got pictures that show the panoramic.

MR. NUGENT: 1Is there anyone else in the audience that
would like to speak?

MR. DEREVENSKY: Richard Derevensky, I live right next
to the property over there. I have 14 acres right
behind your farm, actually, and it really is not very
good property. I mean, seemed kind of self-serving but
otherwise almost like we’re trying to save you from
yourself. The property that I own right up to your
property is very, very wet, any septic that’s going to
come out of there is going to be in the wetlands
basically, DEC wetlands behind the property there, it’s
not really buildable, I mean, I’m sure you know that
even from, aside from a safety aspect environmentally,
it’s not a good idea.

MR. LYONS: They keep bringing up the wetlands.

MR. DEREVENSKY: It’s all wetlands, you can’t walk out
there and not sink up to your ankles in anything other
than what’s been filled so it’s not a good piece of
property there.

MR. NUGENT: Anybody else?

MS. RAPSID (PHONETIC): My name is Gina Rapsid, 191
Toleman Road, we‘re new residents, my husband and I,

.
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and we have only been here for a month. I don’t really"
know too much about the land in the area that they’re
‘talking about, but I want to ditto all the safety
issues that were stated. I have been driving through
that area on Tolman and through the tunnel for the
month that I have been here, December 2 made a month
and I'm a nervous wreck, I’m like high-beaming 1like
forever to make sure other cars are not coming there,
then this morning it was “ice, I’m like oh my God, I
can’t see anyone being, you know, anywhere near that,
someone building a house near that, I really just can’t
see it. I couldn’t believe it when I first moved
around here and I saw only one car could fit, I didn’t
even notice this, here I am just driving, other car’s
honking me to death, oh my God, we both can’t fit, so I
can’t even pictureit. I don’t know much about the
land issue but as f?r as safety, I’m behind everybody
else with safety, I really don’t see anymore houses on
Toleman Road, like especially near the tunnel. Thank
you. :

MR. NUGENT: Anyone else? I would like to at this time
close it to the public, close the hearing to the
public, open it back up to the board members and you
have your chance now to review anything they have to
say. '

MR. LYONS: Yeah, they keep bringing up the safety
problem but safety is not the property, it’s the
bridge, the tunnel, the property has nothing to do with
the tunnel and it’s by putting a house, it wouldn’t
create anymore traffic to disrupt the traffic flow
through the tunnel by putting a house or not putting
the house, it’s not going to affect the problem with
the tunnel, that’s the way it’s built and putting a
house there has, it will do nothing to affect the
tunnel, they keep bringing that up and they keep
bringing up the wetlands. I have a map showing that
this is the property and the wetlands are nowhere near
the property. That’s it, I‘ve got pictures of
panoramic view of all the way around it, there’s no
houses to be seen anywhere that it would disrupt anyone
that would create an eyesore and they were talking
about the tracks being a second level, it’s a one
level, it’s not a second level. So, I mean, that’s not
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a problem and the, I mean this house they make like
this is going to disrupt all of Toleman Road for
bringing traffic into .Washingtonville, it’s a two
bedroom one family, it’s two cars, two cars isn’t
disrupting Washingtonville. As far as safety bringing

- it back because I want it to be known.

MR. NUGENT: You’re only in contract to buy it, you
haven’t bought it yet?

MR. LYONS: No.

MR. NUGENT: Any further questions by the board?

MR. TORLEY: No. FEntertain a motion on this matter?
MR. NUGENT: VYes, I will.

MR. TORLEY: Since all the motions must be in the
affirmative, I move that we grant Mr. Lyons and
Gargiulo his requested lot area variance.

MR. MC DONALD: Second it.

MR. KRIEGER: Wait, before do you that, Mr. Lyons
mentioned to you earlier on that he wanted to reserve
his right to ask that the hearing be adjourned so his

attorney could be here and that should perhaps--

MR. TORLEY: That heing the case, I move we adjourn the
heiring till that point.

MR. NUGENT: He hasn’t asked for that yet.

MR. TORLEY: I thought you did, I‘m sorry.

MR. LYONS: I would.

MR. NUGENT: Okay, do we need a motidn for that?
MR. KRIEGER: rTo tabhle it, yes.

MR. NUGENT: We have tog

MR. TORLEY: I withdraw my motion and move we table the
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matter.
MR. MC DONALD: Second it.

ROLL CALL

'ﬁR.,ToRLEY - AYE -
MR. MC DONALD AYE
MR. REIS AYE

MR. NUGENT . AYE

MR.fkRiEGER: Pqiht of clarification that was tabled
till the next meeting, right? ' '

MS. CORSETTI: January the 8, 2001.

MR. TORLEY: As a point of information form the public,
public hearing is closed on this matter, you’re more
than welcome to come back but there’s no more public
input. o
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LYONS, TIMOTHY

MR. NUGENT: Request for 11,975 square. foot lot area
variance to construct a single-family dwelling on
Toleman Road in an R-3 zone.

Mr. Timothy Lyons appeared before the board for this

proposal.

MR. LYONS: I need to, theé lot that I am building on is
shy of an acre, I need an acre to put a house up and
did a survey, house conforms with all) the setbacks, the
septic and the well, the only thing is that it’s shy of
an acre. ‘

MR. NUGENT: Because you didn’t have sewer and water
you need full 40,000 sguare feet?

MR. LYONS: Yeah, I have a seplic and a well, it all
conforms, I meet everythinygy, but the lot’s too small,

‘there’s no land around that he can make biggyer, to

expand to it make it work.

MR. REIS: Want to disclose that I am involved with the
sale, I’'m the listing agent.

MR. TORLEY: So the house is nolt being constructed now,
you’re looking to purchase the property, is that it?

MR. LYON: Yes.

MR. KANE: Bul nothing else could be built on that
piece of property, Mike, can anything else be built on
that piece of property?

MR. BABCOCK: No, it’s a single family zone.

MR. KANE: He’s trying to build a single family house.
MR. TORLEY: Bul he’s short 25 percent of the space.
MR. LYONS: I even shortened the house, we went with a
different place, it’s a 40 x 28, we put the, for the

survey I made it even shorter, I went 30 x 32, so it
would clear all boundaries, but it’s just, can’t do it.
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MR. NUGENT: Yoﬁ_can»qet the hoﬁse‘on the lot.

'MR. LYONS: Evefythihﬁrﬁité.

MR,;NUGENT: You have separations betweeh'septicrand
well? B : T S o :

MR. LYONS: Yes.

MR. TORLEY: 'Accept a motion?

MR. NUGENT: Yes.

MR. TORLEY: Move we sel up Mr. Lyons for his requested
lot area variance.

MR. KANE: Second the motion.

ROLL CALL

MR. REIS AYE

MR. KANE CAYR

MR. TORLEY AY R

MR. NUGENT AYE

MS. CORSETTI: J will also need from you a proxy from
the owner. :

MR. LYONS: Do you need pictures?

MS. CORSETTI: Yes, bring them when you come to the

public hearing.

MR.

KRIEGER: Those are the criterih, you heard what I

said.



PROTECTION

DISTRICT

20
112.3A(C)




ZONING BOARD OF APPEALS:TOWN OF NEW WINDSOR
COUNTY OF ORANGE:STATE OF NEW YORK *

In the Matter of the Application for Variance of )

, AFFIDAVIT OF
R ~ SERVICE -
1@0%7{ /17//)72&/ , BY MAIL
#00-40..

STATE OF NEW YORK)
) SS.:

COUNTY OF ORANGE )
PATRICIA A. CORSETTI, being duly sworn, deposes and says:

That I am not a party to the action, am over 18 years of age and reside at
7 Franklin Avenue, New Windsor, N. Y. 12553. '

Thatonthe // dayofmw_,méz ,Icomparedthelg/_

addressed envelopes containing the Public Hearing Notice pertinent to this case
with the certified list provided by the Assessor regarding the above application
for a variance and I find that the addresses are identical to the list received. I
then caused the envelopes to be deposited in a U.S. Depository within the Town
of New Windsor.

Sadisa (), Copdl,

Notary Public

Sworn to before me this
_____dayof , 20

Notary Public



~ Town of New Windsor
555 Union Avenue -
New Windsar, NY 12553
(845) 563-4611 -

. RECEIPT
. #8812000

1112712000

‘All Phase Structure L, Lic 220 ~lo0

Received § 50.00 for Zoning Board Fees, on 11/27/2000. Thank you for stopping by the Town Clerk's
office. : ‘ . )

'Asahm,lis ourpleas'umloseneyou.

‘Dorothy H. Hansen
Town Clerk




TOWN OF NEW WINDSOR
ZONING BOARD OF APPEALS

APPLICATION FOR VARIANCE

.00 .~é_0_".f.

Date: 11 00

I'//Appllcant Information: ' .
(a) _”D_C_}l_l\_ﬁﬂﬂmm"o 2795 L™ iz Bewoklyn I\/y. 11209 (718 a2l 0*88’/)

(Name, addreSs and phone of Applicant) (Owner)
(b) Ty L Po Box |\ lishu il ¥\ 3
(Name, address and. phone of purchaser or Lessee)
(c) i )

_Lan pleem — flew
(Name, address and phone of attorney . _.
(d) _ael phate strudume (e 25 Socth & w,ﬂg}ﬂ‘ M MY 55> Y57-3850
(Name, address and phone of contractor/engiheer/architect)
II. Application type:
(

{ ) Use Variance

) Sign Variance

——

(X)) Area Variance ( ) Interpretation
IIT. V/Prope ty Information: _
| (2) 25 Talmen L] 53-1-24 - 955,73 % pe.
’ {Zone) (Address) - . (S B L) ot size)

(b) What other zones lie within 500 ft.? pmw#

(c) Is a pending sale or lease subject to ZBA approval of this
application?  \Je$ .

(d) When was property purchased by present owner? (&S

(e) Has property been subdivided previously? A0 .

(f) Has property been subject of variance previously? _ - %@5 .

. If so, when? ACES .
(g) Has an Order to Remedy Violation been issued against the
property by the Building/Zoning Inspector? - NO . . .
(h) Is there any outside storage at the property now or is any
proposed? Describe in detail: 7o

IV. Use Variance. c/
(a) Use Variance requested from New Windsor Zonlng Local Law,

Section , Table of Regs., Col. ’

to allow:
(Describe proposal)




¥#Qb) The legal standard for a '"use'" variance is unnecessary
hardship. Describe why you feel unnecessary hardship will result
unless the use variance is granted. Also set forth any efforts you
have made to alleviate the hardship‘other than this application.

(c) Applicant must fill out and file a Short Environmental
Assessment Form (SEQR) with‘this~application.

(d) The property in question is iocated 1n or within 500 ft. of a
County Agricultural District: Yes No . A

If the answer is Yes, an agricultural data statement must be submitted
along with the application as well as the names of all property owners
within the Agricultural District referred to. You may request this

list from the Assessor's Office.

V.V/Area variance:
(a) Area variance requested from New Windsor Zoning Local Law,

Section{é@[g;, Table of 4(2(/ {& Zé! Regs., Col. ,

Proposed or Variance
Requirements Available Request

Min. Lot Area 43,5460 §q [4‘, T 2] 585 < [, 975 <z Lf.
Lot Width 11 - —alLateg. fi — e e

Min.
Regd. Front: ¥d.

Regd. Side Yd.

Regd. Rear Yd.
Regd. Street
Frontage*

Max. Bldg. Hgt.

Min. Floor Area*
Dev. Coverage*

Floor Area Ratio*¥*
Parking Area

op

a0
o

* Residential Districts only
** No-residential districts only

V(b) In making its determination, the ZBA shall take into
consideration, among other aspects, the benefit to the applicant if
the variance is granted as weighed against the detriment to the
health, safety and welfare of the neighborhood or community by such
grant. Also, whether an undesirable change will be produced in the
character of the neighborhood or a detriment to nearby properties will
be created by the granting of the area variance; (2) whether the
benefit sought by the applicant can be achieved by some other method
feasible for the applicant to pursue other than an area variance; (3)



~whether the requested area variance is substantial; (4) whether the
proposed variance will have an adverse effect or impact on the
physical or environmental conditions in the neighborhood or district;
and (5) whether the alleged difficulty was self-created.
Describe why you believe the ZBA should grant your application for an
area variance:

K,; _ﬂ v feling A Yome ff\ Lo, ngvelz;J By Somcone will dave  wo ekt
: M pKC ' bhor :

(You may attach additional paperwork if more space is needed)

VI. Sign Variance:Jﬁ
(a) Variance requested from New Windsor Zoning Local Law,

Section . Regs. . ‘
Proposed or Variance
Requirements Available Request
Sign 1
Sign .
Sign 3
Sign

(b) Describe in detail the sign(s) for which you seek a
variance, and set forth your reasons for requiring extra or over size
signs.

(c) What is total area in square feet of all signs on premises
including signs on windows, face of building, and free-standing signs?

VII. Interpretation.k/gﬁ
(a) Interpretation requested of New Windsor Zoning Local Law,
Section , Table of Regs.,
Col. . :
(b) Describe in detail the proposal before the Board:

/ VIII. Additional comments: | |
(a) Describe any conditions or safeguards you offer to ensure
that the quality of the zone and neighboring zones is maintained or



4

) upgradéd and that the inten? and spirit of thé-New'Windsor Zoning is
fostered. (Trees, landscaping, curbs, lighting, paving, fencing,
screening, sign limitations, utilities, drainage.) .

) Ivo’l
_slﬂ/

yXs Ty 1)y _pere

loan

IX. - Attachments requlled- ’
«~ _ Copy of referral from Bldg /Zoning Insp. or Planning Bd.

Copy of tax map showing adjacent properties.

Copy of contract of sale, lease or franchise agreement.
Copy of deed and title policy.

Copy(ies) of site plan or survey showing the size and
location of the lot, the location of all buildings,
facilities, utilities, access drives, parking areas,
trees, landscaping, fencing, screening, signs, curbs,
paving and streets within 200 ft. of the lot in question.
Copy(ies) of sign(s) with dimensions and location.

Two (2) checks, one in the amount of $ %.ps and the second
check in the amount of $_3¢0.00., each payable to the TOWN

OF NEW WINDSOR.
i~ Photographs of existing premises from several angles.

NN

\F

X. Affidavit.

Date: AZé;ZZéZ?m
;7

STATE OF NEW YORK)
) 8S.:

COUNTY OF ORANGE )

The undersigned applicant, being duly sworn, deposes and states
that the information, statements and representations contained in this
application are true and accurate to the best of his/her knowledge or
to the best of his/or information and belief. The applicant further
understands and agrees that the Zoning Board of Appeals may take
action to rescind any variance granted if the conditions or situation

presented herein are materially changed.

-

(¥pplicant)}”

Sworn to before me this

A ZZ% day of
Y PATRICIA A. TORSETTI
é) Notary Public, Sta.e of New York
No. 01BA4904434

XI. 2ZBA Action: Qualified in Orange County
Commission Explres Aggust 31, 209 /

(a) Public Hearing date: : .




(b) Variance: Granted (__)  Denied (__)

( ) Restrlctlons or condltlons.

 NOTE:. ' A FORMAL DECISION WILL FOLLOW UPON RECEIPT OF THE PUBLIC.
- HEARING MINUTES WHICH WILL BE ADOPTED BY RESOLUTION OF ZONING BOARD OF
APPEALS AT A LATER DATE.

(ZBA DISK#7-080991.AP)




U Nwelif00 0w FroeCAWSO.CAMSO & BANAP.C.  HTINSNNSTI . TAT0 P s

PROXY a i‘r ‘I'D;A?\’!‘ T
SUBNISSION OF APPLICATION POR VARIAMCE # 00-( 0.
| , o az e
TOWN OF MEW WIADSOR
STATE OF WEW roax} .
7 . S8.:
~ COUNTY OF ORANGE )
'S e
1 am oF & in parcel of land within the TOWE OF NEW

"~ WINDSOR designated as tax sap SECTION 546  BLOCK | .
- IOoT . - I HEREBY AUTHORIZE n '

ot o _(company name) to sake an
- application before G BOARD OF APPEALS as descrided in

. the within application.

Dﬁttd: QQZ&Q%ﬁb - .

Sworn to before me is

Notery Public, State of New York
No::xnmca. 7
: : ‘ Ouﬁug::EﬂﬁIHUMSQIDQL-,

(2BA DISK#1-060895,PXY) , o
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